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In the District Court of the Fifth Judicial District

in and for the County of Humboldt, State of

Nevada.

EGBERT M. BURCH,
Plaintiff,

vs.

SOUTHERN PACIFIC CO. (a Corporation),

Defendant.

Complaint.

Plaintiff complains and alleges:

1. That the plaintiff is a resident and citizen of

the United States and of the State of Utah; that

the defendant is now and was at all times herein

mentioned, a corporation, organized and existing

under and b}^ virtue of the laws of the State of Ken-

tucky, and is and at all such tim.es has been a resi-

dent and citizen of the State of Kentucky.

2. That defendant at all times mentioned herein

was and now is the lessee and operator of a certain

railway, locomotives propelled by steam, cars and

cabooses, yards, trar^ks, switches, switch-stands, etc.,

between Ogden, Utah and Sacramento, California,

including yards, tracks and switches at Winne-

mucca, in the State of Nevada.

3. That on the 26th day of October, 1903, plaintiff

was in the employ of the defendant company as a
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yard switchman in defendant's said yards at Win-

nemucca, Nevada, and as such switchman it w^as the

plaintiff's duty to couple and uncouple cars, to

mount cars and cabooses by means of ladders and

steps on the sides thereof, when standing and when

running, and ride the said cars on top, on the plat-

form, on the ladders and on the steps thereof to

their destination in said yards, to turn switches, to

give and take signals and to do such acts as are usu-

ally required by yard switchmen.

4. That it was the duty of the defendant to use

ordinary care to furnish plaintiff with a reasonably

safe place in which to work, and reasonably safe ma-

chinery, tools and appliances, including switches

and switch-stands with which to w^ork.

5. That on said 26th day of October, 1903, the de-

fendant failed and neglected to perform the said

duties which it owed to plaintiff in this, to wit : That

it negligently maintained in said yard at the west

end thereof, beside track No. 1 an old, w^orn, loose,

bent and defective switch-stand, too close to said

track. That said switch-stand consisted of a base

which sat upon a tie on the ground beside said track,

an upright shaft or rod leading about three feet

three inches from said base into the air, at the top

of which sat a lamp upon upright forks and also four

arms projecting eight inches from said shaft or rod

on the four sides thereof: that the said shaft was
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so loose and bent that it leaned towards said track,

and by reason of the said switch-stand being main-

tained so close to said track, and by reason of the

said shaft being so loose and bent that it leaned

toward said tra.t'k, one of said arms and said lamp

upon said switch-stand stood but four or five inches

from cars and cabooses passing by the same upon

said track, so that switchmen riding on sides and

steps of such cars and cabooses by said switch stand

would })e struck thereby.

6. That plaintiff had not noticed the condition

of the said switch-stand until on or about October

20th, 1903, at which time he complained of the same

to defendant and defendant promised and agreed to

repair the said stand and place the same in proper

and safe condition and further away from the track,

and that on or about the 24th of October plaintiff

again complained of the defective and dangerous

condition of said switch-stand, and at said time de-

fendant again promised and agreed to put the same

in a proper and safe condition, and further away

from said track; that plaintiff relied upon defend-

ant fulfilling its promise and agreement, which said

promises plaintiff' alleges were the inducement for

him to remain at work as switchman in said yards.

But plaintiff states that defendant • negligently

and carelessly failed to carry out its said promise

and agreements to place said switch-stand in a safe
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and proper condition, and further away from said

track, but permitted the same to remain in such de-

fective and dangerous condition until the time of

the accident hereinafter alleged.

7. That on said 26th da}^ of October, while plain-

tiff was attempting to get upon one of defendant's

cabooses, moving in an easterly direction, and while

ascending the steps thereof, he, without fault or

negligence on his part was struck by the upper part

of said switch-stand and lamp and torn from said

car and thrown down and under the same in such

a manner as that his left leg and right foot were run

over and greatly crushed and mangled to such an

extent tha,t it became necessary for him to, and he

did, have his leg amputated above the knee and

three of the toes of his right foot amputated and has

thereby been rendered and will ever remain a cripple

for life.

8. That by reason of said injuries so carelessly

and negligently caused by defendant as aforesaid,

plaintiff has been permanent!}^ and seriously dis-

abled for life, and has been and is still suffering

great mental and physical pain and anguish and dis-

tress; that he has been unable to follow his occupa-

tion as aforesaid, and will never again be able

to follow his said occupation, nor perform any man-

ual labor, whereby he has lost all his wages which

he othermse would have earned, to wit, $100.00, per
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month, or a total of $1,700.00, and has suffered fur-

ther damages in the sum of $25,000.00.

Wherefore, plaintiff prays judgment against the

defendant for the sum of $26,700.00 damages, and

for his costs herein.

HENDERSON & MACMILLAN,
Attorneys for Plaintiff.

State of Utah,

County of Weber,—ss.

Robert M. Burch, being first duly sworn, deposes

and says that he is the plaintiff above named, that

he has read the foregoing complaint and knows the

contents thereof and the same is true of his own

knowledge.

ROBERT M. BURCH.

Subscribed and sworn to before me this 21st day

of March, 1905.

[Notarial Seal]

HERBERT R. MACMILLAN,
Notary Public.

[Endorsed] : No. 1502. In the Fifth Judicial Dis-

trict Court of the State of Nevada, in and for the

County of Humboldt. Robert M. Burch, Pltff., vs.

Southern Pacific Co., a Corporation. Complaint.

Filed March 24, 1905. Geo. O. Hill, Clerk. No.

813. U. S. Circuit Court, 9th Circuit, District of
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Nevada. l\ol)ert M. Burcli vs. Southern Pacific Co.,

a Corporation. Filed June 24, 1905. T. J. Ed-

wards, Clerk.

Jh the Fifth Judicial District Court of the State of

Nevada, in and for the County of Humboldt.

ROBERT M. BURCH,
Plaintiff,

vs.

SOUTHERN PACIFIC CO. (a Corporation),

Defendant.

Action brought in the Fifth Judicial District Court

of the State of Nevada in and for the County

of Humboldt, and the complaint filed in the

office of the clerk of said Fifth Judicial District

Court on the 24th day of March, A. D. 1905.

Summons.

The State of Nevada Sends Greeting to Southern

Pacific Company, a Corporation, said Defend-

ant:

You are hereby required to appear in an action

brought against you by the above-named plaintiff,

Robert M. Burch, in the Fifth Judicial District

Court of the State of Nevada in and for the County

of Humboldt, and to answer the complaint filed

therein with the clerk of said court within ten davs
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(exclusive of the day of service), after the service

on you of this summons, if served within this

county; or, if served out of this county but in this

judicial district, within twenty days; otherwise,

within forty days; or judgment by default will be

taken against you, according to the prayer of said

complaint. Said action is brought to recover from

said defendant the sum of twenty-six thousand and

seven hundred ($26,700.00) dollars, in the lawful

money of the United States, as damages, for and on

account of the cause and causes of action set out

and stated in the complaint on file herein a certi-

fied copy of which complaint is served with this

summons, and is attached to the copy of complaint,

which is delivered to you at the time of the service

of said summons, and reference is hereby made to

said complaint, and certified copy thereof for a more

complete and fuller statement of the said cause and

causes of action; it is alleged in the said complaint,

among other things as follows, to wit, that said

plaintiff is a citizen of the United States and a resi-

dent of the State of Utah and that said defendant

is and at all times mentioned in the complaint has

been a corporation organized and existing under

and by virtue of the statutes and law^s of the State

of Kentucky, and is, and at all such times has been

a citizen and resident of the State of Kentuck}^;

that defendant was, and is, the lessee, as in said
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complaint set out; that on October 26th, 1903, plain-

tiff was in the employ of defendant as a yard switch-

man, at the town of Winnemucca, Nevada, and that

his duty as such yard switchman was as so set out

in said complaint; that it was defendant's duty to

use ordinary care as set out in such complaint, and

that said defendant, on October 26th, 1903, at said

Winnemucca, failed and neglected to perform the

duties which it owed to plaintiff in the respects and

in the manner as set out in the complaint, and that

plaintiff* was damaged and injured as set out and

stated in the complaint, in the simi aforesaid, to

wit, $26,700.00, and judgment is demanded in said

complaint for said last-named smu and for costs

of suit herein expended by the plaintiff, and for

all the particulars and details of the cause of ac-

tion herein, special reference is made to said com-

plaint and copy thereof. All of which will more

fully appear by reference to said complaint, a cer-

tified copy of which accompanies this summons, and

is made a pavt hereof. And you are hereby noti-

fied that if you fail to appear and answer said com-

plaint as above required said plaintiff w^ill apply to

have your default entered herein, and will also ap-

ply to the Court for the relief and judgment herein

in said complaint demanded.

Given under my hand and the seal of the Fifth

Judicial District Court of the State of Nevada,
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County of Humboldt, this 24th day of March, A. D.

1905.

GEO. 0. HILL,

Clerk.

[Seal of the Fifth Judicial District Court of the

State of Nevada.]

Sheriff's Office,

County of Washoe,

State of Nevada,—ss.

I, C. P. Ferrel, sheriff of the county of Washoe,

hereby certify that I received the within and here-

unto annexed summons on the 25th day of March,

A. D. 1905, and that I personally served the same

upon the within named defendant The Southern

Pacific Company, a corporation, by showing the

original summons to E. S. Farrington, the said

Southern Pacific Co. agent, and delivering to him a

copy of the same, in Washoe County, State of Ne-

vada, on the 27th day of March, A. D. 1905; and

I further return that I delivered to the said E. S.

Farrington a certified copy of the complaint in said

within entitled action, with a copy of the summons

attached, at the same time and place.

Dated this 27th day of March, A. D. 1905.

C. P. FERREL.

By W. J. Maxwell,

Deputy.
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[Endorsed] : In the Fifth Judicial District Court

of the State of Nevada in and for the County of

Humboldt. Robert M. Burch, Plaintiff, vs. South-

ern Pacific Co., a Corporation, Defendant. Sum-

mons. Filed this 30th day of March, 1905. Geo.

0. Hill, Clerk. Henderson and MacMillan, Attor-

neys for Plaintife. No. 813. Filed June 24, 1905.

T. J. Edwards, Clerk, F. S. Circuit Court, District

of Nevada.

In the Circuit Court of the United States, Ninth

Circuit, District of Nevada.

ROBERT M. BURCH,

Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY (a Corpora-

tion),

Defendant.

Demurrer.

Now comes the above-named defendant, by S.

Summerfield, its attorney, and demurs to the com-

plaint in the above-entitled action upon the follow-

ing grounds, to wit:

I.

That said complaint does not state facts sufficient

to constitute a cause of action against this defend-

ant in the following respects, to wit:
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1. That said complaint does not allege that de-

fendant promised or agreed to repair the switch-

stand mentioned in said complaint at once, or with-

in a reasonable time, or at any time previous to

the infliction of plaintiff's alleged injury, or with-

in any determinate or specified time at all.

2. That said complaint does not allege any facts

whatever showing that any promise or promises

made by defendant to him with reference to the re-

pair of said switch-stand constituted or had the ef-

fect of an inducement to him to remain in the de-

fendant's employment as a switchman.

3. That it appears affirmatively upon the face

of said complaint that the switch-stand mentioned

therein as being defective was a sim]3le mechanical

contrivance, and was not in the nature of compli-

cated or dangerous machinery, and that plaintiff as-

sumed the risk of any danger therefrom in the

course of his employment.

4. That it appears upon the face of said com-

plaint that the situation and the nature of the

switch-stand mentioned was of such an imminently

dangerous character that a person of ordinary pru-

dence would have refused to continue in the service

of defendant until the same was at once repaired

or its location changed.

5. That it appears on the face of said complaint

that defendant, with full knowledge of the imminent
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and menacing danger arising from the location and

character of the switch-stand mentioned in the com-

plaint, waived defendant 's promise to repair or rem-

edy the same, and assumed all risk of danger aris-

ing from a failure by defendant so to do.

6. That it appears affirmatively upon the face of

said complaint that plaintiff's injuries were proxi-

mately caused by reason of his contributory negli-

gence.

n.

That said complaint is indefinite and uncertain in

the following respects, to wit:

1. That said complaint does not state any time

whatever within which defendant promised or

agreed to repair or remedy said switch-stand, or

to change the location thereof.

2. That said complaint does not state who of the

defendant's operating or general officers, agents,

servants or employees, or persons in authority so

to do, promised plaintiff to repair or remedy said

switch-stand, or change the location thereof.

S. SUMMERFIELD,
Attorney for Defendant.

I hereby certify that in my opinion the above and

foregoing demurrer is well founded in point of law.

S. SUMMERFIELD,
Attorney for Defendant.
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[Endorsed] : No. 813. In the Circuit Court of the

United States, Ninth Circuit, and District of Ne-

vada. Robert M. Burch, Plaintiff, vs. Southern

Pacific Company, Defendant. Demurrer. Filed

this 28th day of July, 1905. T. J. Edwards, Clerk.

S. Summerfield, Attorney for Defendant, Carson

City and Reno, Nevada.

R. M. BURCH
vs.

SOUTHERN PACIFIC CO.

Order of Court Overruling Demurrer

(Of Date September 5th, 1905.)

The demurrer herein, heretofore argued and sub-

mitted, having been duly considered by the Court, it

is now ordered that the same be, and is hereby, over-

ruled.

Ill the Circuit Court of the United States, Ninth

Circuit, District of Nevada.

ROBERT M, BURCH,

Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY (a Corpora-

tion),

Defendant.
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Answer.

Now romcs the above-named defendant, by S.

Sununerfield, its attorney, and answering plaintiff's

complaint in the above-entitled action, denies, al-

leges and shows to the Court as follows, to wit:

I. Admits the truth of the allegations contained

in paragraphs ''1" and "2" of plaintiff's complaint.

n. Admits the truth of the allegations contained

in paragraph "3" of plaintiff's complaint, but in

this connection alleges that at said time and place

it was plaintiff's duty to perform the services there-

in mentioned in a reasonably cautious and prudent

manner.

m. Admits that it was the duty of defendant

to use ordinary care to furnish plaintiff with a rea-

sonably safe place in which to work and reasonably

safe machinery, tools and appliances, including

switches and switch-stands with which to work, but

denies that it was the duty of defendant to fur-

nish plaintiff with any particular kind, character

or pattern of machiner^^, or tools, or appliances, or

switches, or switch-stands with which to work.

IV. Denies that on the 26th day of October, A.

D. 1903, or at any other time, or at all, defendant

failed or neglected to perform the said or any du-

ties which it owed to plaintiff. Denies that it neg-

ligently maintained in the yard mentioned in plain-

tiff's complaint at the west end thereof beside track
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No. 1, or elsewhere, or at all, an old, or worn, or

loose, or bent or defective switch-stand too close to

said track. Denies that the switch-stand mentioned

in plaintiff's complaint was of either the structural

design, dimensions, or at the location described in

plaintiff's complaint, and denies that the shaft

thereof was either loose or bent, or leaned towards

the track and denies that by reason of any struct-

ural defect, imperfect working order, or inclination

or situation thereof any arm or part thereof stood

but four or five inches from cars or cabooses pass-

ing by the same upon the track, and denies that

switf'hmen riding on the sides or steps of such cars

or cabooses by the said switch-stand would be struck

thereb}^

V. Denies that plaintiff had not noticed the con-

dition of the said switch-stand until on or about

October 20, 1903, and denies that at said time, or

at an}^ other time, plaintiff complained of the same

to defendant or that defendant promised or agreed

to repair the said switcJi-stand or to change the lo-

cation of the same, and denies that plaintiff relied

upon any promise or agreement alleged to have been

made by defendant to repair or to change the loca-

tion of the said switch-stand, and denies that any

alleged promise or agreement by defendant to re-

pair or to change the location of the said switch-

stand, was or constituted an inducement for plain-
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tiff to remain at work as switchman in the yards

mentioned in ])laintiff's complaint, and denies that

defendant nee^lii>:ently or carelessly, or at all, failed

to carry out any promise or agreement by it made

to plaintiff to either repair or to change the loca-

tion of tlie said switch-stand, and denies that de-

fendant at any time permitted the said switch-

stand to remain in a defective or dangerous con-

dition or in a dangerous location.

VI. Denies that on the 26th day of October, 1903,

or at any other time, or at all, while plaintiff was

attempting to get upon one of defendant's cabooses,

moving in an easterly direction, and w^hile ascend-

ing the steps thereof he was struck by the upper

or any part of said swdtch-stand and lamp, or either

thereof, and was torn from said car or was thrown

down and under the same in such manner as to be

thereby injured.

VII. Denies that by reason of any carelessness

or negligence of defendant plaintiff has sustained

any injury or injuries whatever or has been caused

to suffer any mental or physical pain, anguish or

distress whatever, or has been damaged in any sum

of money whatever. For further answer and af-

firmative defense to the above-entitled complaint de-

fendant alleges, upon information and belief and

shows to the Court as follows, to wit:
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A. That at the time plaintiff sustained the in-

juries mentioned in his complaint he was, and for a

long time prior thereto, had been, a switchman in

the employment of defendant at its railroad 3^ards

at Winnemucca. Nevada, and that at said time he

was thoroughly familiar with the situation, loca-

tion and character of the different tracks and switch-

stands, including the one mentioned in plaintiff's

complaint, in use by defendant at and in its said

railroad yards, and was during all of the time of

his said employment thoroughly familiar with the

designs, dimensions and structural nature of the

cars and cabooses, including the one mentioned in

plaintiif's complaint, used at and in its said rail-

road ^vards at Winnemucca, Nevada, and that during

all of the time of plaintiif's said employment as

switchman by defendant plaintiff assumed all of the

risks and dangers incident to said emplovment.

B. That the switch-stand mentioned in plain-

tiff's complaint was at the time of the infliction of

plaintiff's injury or injuries of simple construction

and adaptability for use and that its nature and

operation was at said time and place within the

comprehension of ordinary, untrained intelligence.

C. That the jDroximate cause of plaintiff's injury

or injuries mentioned in his complaint, was his care-

less and negligent failure to secure a firm hand hold

upon the caboose mentioned in plaintiff's complaint
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while the same was in motion, and that thereby he

lost his balance and was thrown under the caboose

and was run over by the w^heels of the same.

D. Wherefore, defendant prays that it be hence

dismissed and that it have judgment against plain-

tiff for its costs in this action expended.

S. SUMMERFIELD,

Attorney for Defendant.

State of California,

City and County of San Francisco,—ss.

N. T. Smith, being duly sworn, deposes and says

that he is an officer, to wit, the treasurer of the

Southern Pacific Company in the above-entitled ac-

tion: that he has read the foregoing answer and

knows the contents thereof, and that the same is

true of his own knowledge, except as to the matters

which are therein stated on his information or be-

lief, and as to those matters, that he believes it to

be true.

N. T. SMITH.

Subscribed and sworn to before me this 21st day

of September, 1905.

[Notarial Seal] E. B. RYAX,
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : Xo. 813. In the Circuit Court of the

United States Ninth Circuit, and District of Ne-
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vada. Robert M. Burch, Plaintiff, vs. Southern Pa-

cific Company, Defendant. Answer. Filed tliis

28th day of September, 1905. T. J. Edwards, Clerk.

S. Summerfield, Attorney for Defendant. Carson

City and Reno, Nevada.

In the Circuit Court of the United States, District

of Nevada.

No. 813.

ROBERT M. BURCH,
Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY,
Defendant.

Verdict.

We, the jury in the above-entitled cause, find for

the plaintiff' and assess the damages in the sum of

$18,000.00.

Dated Jan'y. 10th, 1906.

C. J. KIENAST,

Foreman.

[Endorsed] : No. 813. U. S. Circuit Court, Dis-

trict of Nevada. Robert M. Burch vs. Southern Pa-

cific Co. Verdict. Filed Jan'y 10, 1906. T. J. Ed-

wards, Clerk.
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I)) the Circuit Court of the United States, Ninth

Circuit, District of Nevada.

No. 813.

ROBERT M. BURCH,
Plaintiff,

vs.

SOT^THERN PACIFIC COMPANY,
Defendant.

Judgment.

This canse came on regularly for trial at the No-

vember term, 1905, of this court, to wit, on the 8th

day of Januarj^, 1906, the parties appearing by their

attorneys of record. A jury of twelve men was im-

paneled, accepted and sworn to try the issue. The

testimony of the parties, oral and documentary was

introduced and the cause was thereupon argued b}^

counsel and submitted. Thereupon, and after re-

ceiving the instructions given by the Court, the jury

retired to consider their verdict, and after due de-

liberation the jury returned the following verdict:

"In the Circuit Court of the United States, Ninth

Circuit, District of Nevada. Robert M. Burch,

Plaintiff, vs. Southern Pacific Company, Defendant.

No. 813. We, the jur}- in the above-entitled cause,

find for the plaintiff, and assess the damages in the

sum of $18,000.00. Dated, Jan'v 10th, 1906. C. J.
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Kienast, Foreman, '

' and so say tliey all. It is there-

fore ordered and adjudged that the plaintiff do have

and recover of and from the said defendant the sum

of eighteen thousand dollars, with interest thereon

from this day until paid at the rate of 7 per cent per

annum, and costs of suit, taxed at $125.90.

Dated and entered this 11th day of January, 1906.

Attest: T. J. EDWARDS,
Clerk.

[Endorsed] : No. 813. U. S. Circuit Court, Dis-

trict of Nevada. Robert M. Burch vs. Southern Pa-

cific Co. Judgment. Filed Januarj^ 11, 1906. T.

J. Edwards, Clerk.

United States of America,

District of Nevada,—ss.

I, T. J. Edwards, clerk of the Circuit Court of the

United States for the District of Nevada, do here-

by certify that the above and foregoing is a full,

true and correct copy of the original judgment now

on file and of record in my office; and that the fore-

going is the judgment-roll in said action.

In testimony whereof, I have hereunto set my

hand and affixed the seal of the said court, at my
office in Carson City, this the 11th day of January,

1906, and in the year of our Independence the 130th.

[Seal] T. J. EDWARDS,
Clerk.
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[Endorsed]: No. 813. U. S. Circuit Court, Ninth

Circuit, District of NeA^ada. Robert M. Burch vs.

Southern Pacific Company. Judgment-roll. Filed

January 11, 1906. T. J. Edwards, Clerk.

In fJir Circuit Court of the United States, Ninth

Circuit, District of Nevada.

No. 813.

ROBERT M. BURCH,

Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY (a Corpora-

tion),

Defendant.

Opinion.

HENDERSON & MACMILLAN, for Plain-

tiff.

S. SUMMERFIELD, for Defendant.

ON DEMURRER.
HAWLEY, District Judge, (Orally). This ac-

tion was brought by plaintiff, who was a yard

switchman in the employ of defendant at AYinne-

mucca, Nevada, to recover damages for injuries re-

ceived by the negligence of defendant. It is,

among other things, alleged in the complaint that

on the 26th dav of October, 1903, the defendant
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failed and neglected to perform the duties which

it owed to plaintiff, in this, to wit: "That it negli-

gently maintained in said yard at the west end there-

of, beside track No. 1 an old, worn, loose, bent and

defective switch-stand, too close to said track.

That said switch-stand consisted of a base which

sat upon a tie on the ground beside said track, an

upright shaft or rod leading about three feet three

inches from said base into the air, at the top of

of which sat a lamp upon upright forks and also

four arms projecting eight inches from said shaft

or rod on the four sides thereof; that the said shaft

was so loose and bent that it leaned towards said

track, and by reason of the said switch-stand being

maintained so close to said track, and by reason of

the said shaft being so loose and bent that it leaned

toward said track, one of said arms and said lamp

upon said switch-stand stood but four or five inches

from cars and cabooses passing by the same upon

said track, so that switchmen riding on sides and

steps of such cars and cabooses by said switch-stand

would be struck thereby. (6) That plaintiff had

not noticed the condition of the said switch-stand

until on or about October 20th, 1903, at which time

he complained of the same to defendant and defend-

ant promised and agreed to repair the said stand

and place the same in proper and safe condition

and further away from the track; and that on or
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about the l!4tli of October plaiutiff again complained

of the defective and dangerous condition of said

switch-stand, and at said time defendant again

promised and agreed to put the same in a proper

and safe condition, and further away from said

track: tliat plaintiff relied upon defendant fullill-

ing said promise and agreement, which said prom-

ises plaintiff alleges were the inducement for him

to remain at work as switchman in said yards. But

plaintiff states that defendant negligently and care-

lessly failed to carry out its said promise and agree-

ments to place said switch-stand in a safe and proper

condition, and further away from said track, but

pemiitted the same to remain in such defective and

dangerous condition tmtil the time of the accident

hereinafter alleged.

The demurrer to the com}»laint is interposed upon

the ground that it does not state facts sutficient to

constitute a cause of action in this: (!"* That no

definite time is mentioned therein as to tlie }>romise

of defendant to repair the switch-stand: (2) that

it does not aj^pear therefrom that the promise as

made had the effect of inducing the plaintiff to re-

main in the emplovment in which he was engaged:

(3) that it affinuatively appeai*s that the switch-

stand was a simple mechanical contrivance, not in

the nature of complicated or dangerous machinery,

and that plaintiff asstmied the risk of any danger
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therefrom; (4) that it athrmatively appears upon

the face of the complaint that the situation and the

nature of the switch-stand was of such an umni-

nentl}^ dangerous character that a person of ordi-

nary prudence would have refused to continue in

the service of defendant until the same was at once

repaired, or its location changed; (5) that it ap-

pears from said complaint that the plaintiff with

full knowledge of the inuninent danger, waived de-

fendant's promise to repair, and assmned all risk

of danger arising from defendant's failure to make

the repairs; (6) that it appears from the complaint

that plaintiff's injuries were approximately caused

by reason of his contributory negligence. It is fur-

ther claimed that the complaint is uncertain, (1)

because it does not state any time whatever within

which defendant promised or agreed to make the

repairs, and (2) that it does not state who of de-

fendant's officers, agents, or employees made the

promise.

It is manifest that most of these points might

more properly arise at the trial upon the evidence.

Does the complaint state facts sufficient to consti-

tute a cause of action? This is the real point in-

volved herein. The complaint is not radically de-

fective because no definite time is stated Avithin

Vv'hich the defendant promised to repair the switch-

stand. (Buswell Law of Personal Injuries, sec.
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212, p. 436.) The avei-ment, as made in the com-

plaint, necessarily implies that the repairs were

to be made within a reasonable time. In Labatt

on Master and Servant, sec. 419, p. 1186, the author

says: "Reason and analogy are in favor of the posi-

tion expressly taken in one case that, in order to

justify a servant in relying upon his master's prom-

ise to repair defective machinery, it is not neces-

sary that am^ time for making repairs should be

fixed, as a reasonable time will be implied in the

absence of an express arrangement."

In Swift & Co. vs. Madden, 165 Ills. 41, 47, the

Court said:

"It was not necessary that the foreman should

fix a definite tune when the repairs should be made

to enable plaintiff to recover for an injury received

while engaged in the service of defendant after the

notice was given. When the notice was given the

foreman promised to see that the repairs should be

made. This was, in effect, a promise to repair in a

reasonable tmie, and the plaintiff could remain in

the service of the defendant a reasonable time to

permit the fulfillment of the promise without being

guilty of negligence."

In Hough vs. Railway Co., 100 U. S. 213, 225, the

general rule applicable to cases of this character

is announced as follows: "There can be no doubt

that, where a master has expressly promised to re-
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pair a defect, the servant ran recover for an injury

caused thereby, within such a period of time after

the promise as it would be reasonable to allow for its

performance, and, as we think, for an injury suf-

fered within any period which would not preclude

all reasonable expectation that the promise might

be kept." See, also. Parody vs. Chicago M. & St.

Ry. Co., 15 Fed. 205, 208; New Jersey & N. Y. R.

Co. vs. Young, 49 Fed. 723, 725; Homestake Min.

Co. vs. Fullerton, 69 Fed. 923, 927; Barney Dump-

ing Boat Co. vs. Clark, 112 Fed. 921; Cudahy Pack-

ing Co. vs. Skoumal, 125 Fed. 470, 473. In Taylor

vs. N. C. 0. Ry., 26 Nev. 415, 427, the Court said:

''The general rule applicable to cases of this char-

acter, established by the great weight of authority,

is that, if the servant, noting a defect in the machin-

ery, complains to the master of such defect, who

promises that such defect shall be remedied, the

servant may, in reliance upon the promise, con-

tinue in the service for a reasonable time thereafter

without thereby assuming the risk, provided the

danger is not of so imminent and immediate a char-

acter that a person of ordinary prudence would re-

fuse to continue in the service."

There are no allegations in the complaint which

take this case out of the general rules above stated.

It cannot, as matter of law, solely upon the aver-

ments in the complaint, be said that the danger aris-
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ing from the defer-ts of the switch-stand was so ob-

vious and threatening that the plaintiff should have

avoided it by immediately refusing to continue

work, or that he assumed the risks and was guilty

of contributory negligence by continuing work, after

the promise of defendant to repair the switch-stand,

which he affirmatively alleges he relied upon, and

that it was ''the inducement for him to remain."

Nor should the demurrer be sustained because the

complaint does not allege what particular officer,

agent, or employee made the promise to repair.

*'The general and familiar rule is that it is suffi-

cient, in pleading an act performed by means of

an agent, to plead it as the act of the principal."

Lessard vs. Northern Pac. R. Co., 81 Wis. 189, 191.

This Court will not assume that the negligent

act complained of was the act of one whose negli-

gence is not imputable in this action to the prin-

cipal, when the complaint directly charges the neg-

ligence to be that of the defendant. In Elliott on

Railroads, sec. 1697, p. 2706, the author said: "A
complaint is not bad as against a demurrer because

it alleges that the defendant, or the defendant by

its servants and agents performed the negligent act

complained of, without stating the name of the ser-

vant or agent." Numerous authorities are there

cited in support of this text. The demurrer is over-

ruled.
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[Endorsed] : No. 813. In the Circuit Court of the

United States, Ninth Circuit, District of Nevada.

Robert M. Burch, Plaintiff, vs. Southern Pacific

Company, a Corporation, Defendant. Opinion.

Filed September 5th, 1905. T. J. Edwards, Clerk.

In the Circuit Court of the United States, Ninth

Circuit, District of Nevada.

ROBERT M. BURCH,

Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY (a Corpora-

tion),

Defendant.

Notice of Motion for New Trial.

To the Above-named Plaintiff, and to Messrs. Hen

derson & MacMillan, his Attorneys:

Please take notice that the defendant. Southern

Pacific Company, a corporation, intends to move the

Court to vacate and set aside the verdict rendered

in the above cause, and to grant a new trial of said

action upon the following grounds, to wit:

(1) Excessive damages, appearing to have been

given under the influence of passion or prejudice.

(2) Insufficiency of the evidence to justify the

verdict, and that the verdict is against law.
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(3) Errors in law (x-ciirring at the trial and dur-

ing the instriu'tion of the jury by the Court, and

excepted to by the defendant. (4) The said mo-

tion will be made without affidavits, but upon the

j)leadings in the said above action, the minutes of

the Court therein, the exhibits admitted in evidence

therein, and the transcription of all of the evidence

in the case made by the official stenographer report-

ing the same, and now on file therein.

S. SUMMERFIELD,
Attorney for Defendant.

Dated March 3, A. D. 1906.

[Endorsed] : No. 813. In the Circuit Court of the

United States Ninth Circuit and District of Ne-

vada. Robert M. Burch, Plaintiff, vs. Southern Pa-

cific Co., Defendant. Notice of Motion for new

Trial. Filed this 5th day of March, 1906. T. J.

Edwards, Clerk. S. Simimei*field, Attorney for De-

fendant. Carson Citv and Reno, Nevada.

ROBERT M. BURCH,
vs.

SOUTHERN PACIFIC CO.

Order of Court Overruling Motion for New Trial.

(Made and Entered May 7th, 1906.)

The motion for a new trial, heretofore argued and

submitted by counsel, having been duly considered
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by the Court, it is now ordered that the same be,

and is hereby, denied. It is further ordered that

an exception to this order be and is hereby allowed

to the defendant; that defendant have thirty days

time in wliich to prepare and serve its bill of excep-

tions in this case, and that execution be stayed dur-

ing said time.

In the Circuit Court of the United States, Ninth

Circuit, District of Nevada.

No. 813.

ROBERT M. BURCH,

Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY (a Corpora-

tion)
,

Defendant.

Opinion on Motion for New Trial.

H. R. MacMILLAN and H. H. HENDERSON,

for Plaintiff.

S. SUMMERFIELD and E. E. ROBERTS, for

Defendant.

HAWLEY, District Judge, (Orally). A new

trial is asked for upon three grounds: (1), exces-

sive damages appearing to have been given under

the influence of passion or prejudice; (2), insuffi-

ciency of the evidence to justify the verdict: (3),
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'* errors in law oc(*urriua: at the trial and during

the instruction of the jury by the Court and ex-

cepted to 1)>' the defendant."

1. It nuist be admitted that the jury were ex-

ceeding liberal in the amount of damages allowed,

and marched up near the border line: but I do not

feel authorized to say that the amount is so exces-

sive as to indicate passion or prejudice upon the

part of the jury, which seems to be the only ground

that gives authorit.y for the Court to interfere with

the amount of the verdict.

2. Can it judicially be said that there was "a

clear preponderance of evidence" against the ver-

dict? The Court instructed the jury "that it de-

volves upon the plaintiff in maldng out his case to

establish by a preponderance of evidence all of the

essential affiniiative allegations in his complaint

which are denied in the answer." Again, "You are

the sole judges of the credibility and weight that is

to be given to the different witnesses who have tes-

tified upon this trial," and further instructed the

jury as to the methods they should use "in judging

of the credibility of the respective witnesses in this

case, there being a conflict upon some points." The

testimony of the plaintiff was clear, direct and posi-

tive upon all the material points in the case. There

was nothing in his manner, conduct, or appearance

to reflect upon his credit. It ma}' be admitted, as
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is claimed, that this could not be said of all the

witnesses who testiiied in his favor. The jury

might, under the instructions, have disbelieved, and

for that reason have discarded, some of their state-

ments, but this is a matter solely within the prov-

ince of the jury. The preponderance of e\ddence

does not depend upon the number of witnesses.

This is not the governing question. The truth is,

there was a direct conflict upon the controlling point

as to whether the plaintiff gave notice to an agent of

the defendant of the defective switch-stand, who

was authorized, or whose duty it was, to see that

the repairs were made. There was ample evidence

to sustain the verdict. In such cases Courts would

not, in my opinion, be justified in granting a new

tiial upon the ground stated.

3. At the trial I was impressed hy the testimony

of the witnesses that there was some conflict as to

whether or not the yard-master was given author-

ity to make repairs when notified that anything in

his department was in a defective and dangerous

condition, and hence left it to the jury ''as a ques-

tion of fact to be decided by you, to be detemiined

from the evidence, as to whether or not the yard-

master had the power or authority, by virtue of his

position, or by express authority from his master,

to make repairs, and gave a promise that he w^ould

do so. This question is to be determined by you
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from all the facts whether he had authority from

the corporation—whether he had authority from

one possessing the power to give him authority

—

or whether it was the custom or duty of such an

officer to perform such duty."

Mr. Burch, the plaintiff, testified: "Q. To whom

had you made that report (defect of the switch-

stand)? A. To the yard-master on one occasion

when working by the switch. * * * Q. Wlio

was the yard-master you made the report to? A.

Mr. Fridley, William Fridley, I believe. Q. Do

you know what the duties of the yard-master were?

A. Well, he has to exercise a general jurisdiction

over the yard work. Q. Does he hire and dis-

charge men? A. Yes, sir. Q. Does he have the

authority to order repairs? A. Yes, sir. * * *

Q. * * * I will ask you, do you know, of your

own knowledge, whether the yard-master ever or-

dered repairs? A. Yes, sir. * * * Q. You

say you know of your own knowledge of the yard-

master giving orders for repairs? A. Yes, sir.

Q. Do you know whether afterward the repairs

were made? A. Yes, sir, they were afterward

made." Mr. Fridley, the yard-master, testified as

follows: Q. As yard-master there, will you ex-

plain to the jury what your duties were? * * *

A. I was supposed to look after the business that

was carried on in the yard there during these par-
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ticular liours that T was on duty, and to hire and

discharge the men. Q. Was one of your duties to

order repairs made? A. Yes, sir. * ^ * Q.

You never had any specific instructions as to what

your duties were out there in the yard? A. No, sir.

Q. And you assumed tlie duties there that you had

seen other men assume? A. Yes, sir. * * *

Q. Was that the custom there in that yard? A.

Yes, sir. Q. That the yard-master gave instruc-

tions for repairs? A. Yes, sir. Q. And you fol-

lowed out that custom? A. I did, sir."

Without quoting any further testimony, I am still

of the opinion that there was sufficient evidence to

justify the leaving of this question to the jury. My
attention has not been called to any authorities

which hold to the contrary. The charge given by

the Court in Parody vs. Chicago M. & St. Ry. Co.,

15 Fed. 205, 206, supports the instruction under

review. Judge Nelson, among other things, said:

"There is evidence tending to show that the draw-

bar was an improper one, and not in ordinary use

by the company in the yard; that the switch-engine

upon which plaintiff worked when first employed

did not have it attached; and that shortly after he

worked upon this engine he complained to the yard-

master, telling him that it was dangerous, who

promised to remove it, but did not, and that he re-

mained at work after complaint and unfulfilled
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promise until * * * he was injured. * * *

In rej^ard to the notice required to inform defend-

ant of this, it is sufficient that notice was given to

that agent or servant of the defendant, w^ho made a

requisition for the appliances necessary to be used

in the .yard of the defendant, and whose duty it is

to guard against injurious consequences of defects

in the particular appliances used therein. Such a

person is the yard-master. He represents the com-

pany, and since it delegated to him the authority to

make requisitions for engines, etc., for the use of

the 5^ard, notice to him of dangerous draw-bars will

be notice to the defendant. He is the proper person,

and if after such notice he promised to remedy it,

a failure to do so is the negligence of the defend-

ant." In Pieart vs. Chicago R. I. & P. Ry. Co.,

82 Iowa, 148, 159; 47 N. W. 1017, 1019, the Court

said: "But plaintiff clamis that deceased protested

against using the engine without such board, and

tha,t the agent of defendant promised that that en-

gine should soon be removed, and that deceased

would not be required to work but a short time with

it, and, by promises and assurances given, induced

him to continue in his position as switchman. Ap-

pellant contends that there is no evidence of such

promise, and that the Court erred in submitting that

inquiry to the jury. Numerous authorities are cited

to show that there must have been an express or
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implied promise, and, upon the other hand, that a

mere assurance upon which the employee relied is

sufficient. If, upon objection to the employer or one

authorized to act for him, the employee is given to

understand that the defect will be remedied, he has

a right to act upon that assurance. This brings us

to inquire whether complaint was made to one hav-

ing authority in such matters. The two conversa-

tions relied upon were with Cain, the yard-master,

under whose orders deceased performed his duties

as switchman. It appears that the yard-master had

no authority to direct repairs on the engine, but if

an engine was furnished him lacking some appli-

ances necessary for switcliing, it was his duty to

report to the train-master, who would determine the

advisability of furnishing whatever was required.

We think under this showing the yard-master was

the proper person to whom deceased should com-

plain. * * * Defendant's business is transacted

by many officers, agents and servants of different

grades. It being the duty of the yard-master to

report such complaints to another, the complaint

was properly made to him, though he may not have

had authority to remedy the difficulty complained

of. * * * No particular form of words is re-

quired to constitute a complaint or assurance. If,

by any acts or expressions, the deceased gave the

proper agent of defendant to know that he was un-
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willing to coutinue in the employment without run-

ning-boards on the engine, that was a sufficient com-

plaint; and, if by any acts or expressions the agent

gave the deceased reason to believe that running-

boards would be furnished, that was a sufficient as-

surance or promise. * * * jf such assurance

was made, and deceased was induced thereby to con-

tinue in the employment, then, as we have seen, the

defendant assumed the risks incident to the per-

formance of the work without running-boards until

such boards should be furnished. The foregoing

views of the law are so unifonnly sustained by the

authorities that we do not deem it necessary to make

citations.' We think there was no error in submit-

ting the inquiry as to the complaint and promise

or assurance to the consideration of the jury."

See, also : Homestake M. Co. vs. Fullerton. 69 Fed.

923, 928; Dells Lumber Co. vs. Erickson, 80 Fed.

257, 259; Swift & Co. vs. O'Neill. 187 111. 337, 342.

In 1 Labatt on ^Master and Servant, cited by the

defendant, at section 420, under the head of "Whose
promise is binding on the master," the author said:

'

' The question whether the employee in question was

authorized to make the alterations requisite to se-

cure the servant's safety is for the jury, whenever

e-s'id.ence has been adduced which is reasonably sus-

ceptible of the construction that he was so author-

ized."

Motion for new trial denied.
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[Endorsed] : No. 813. In the Circuit Court of the

United States, Ninth Circuit, District of Nevada.

Robert M. Burch, Plaintiff, vs. Southern Pacific

Company (a Corporation), Defendant. Opinion on

Motion for New Trial. Filed May 7th, 1906. T. J.

Edwards, Clerk.

In the Circuit Court of the United States, Ninth

Circuit, District of Nevada.

No. 813.

ROBERT M. BURCH,
Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY (a Corpora-

tion)
,

Defendant.

Assignment of Errors.

Now comes the above-named defendant, Southern

Pacific Company (a corporation), by S. Summer-

field, Esq., its attorney, and in connection with its pe-

tition for writ of error, makes the following assign-

ment of errors, which it asserts occurred upon the

trial of the cause, to wit

:

(

I. The Court erred in admitting over the objec-

tion of defendant, the evidence of William Fridley,
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offered by plaintiff, as follows, to wit: "Q. Now,

1 will ask 3'ou the question, what did you say to Mr.

Bui'ch when he made complaint to you about the

switch-stand f A. 1 told him that I would have it

fixed, or that I would see that it was fixed, or some-

thing to that effect; that is as near as I remember

the words that I used.

"

II. The Court erred in charging the jury in the

following language, to wit: "I shall leave it to the

jury as a question of fact to be decided by you, to

he determined from the evidence, as to whether or

not the yard-master had the power or authority, by

virtue of his position, or by express authority from

his master,^ to make repairs, and gave a promise that

he would do so. This question is to be determined

l)y you, from all the facts, whether he had authority

from the corporation—whether he had authority

from one possessing the power to give him author-

ity—or whether it was the custom or duty of such an

of&cer to perform such duty."

III. The Court erred in denying defendant's mo-

tion for a new trial.

IV. The Court erred in entering judgment in

favor of the plaintiff and against the defendant.

S. SUMMERFIELD,
Attorney for Defendant.

[Endorsed] : No. 813. In tlie Circuit Court of the

United States, Ninth Circuit and District of Ne-
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vacla. Robert M. Burch, Plaintiff, vs. Southern Pa-

cific Co. (a corporation), Defendant. Assignment

of Errors. Filed this 28th day of May, 1906. T. J.

Edwards, Clerk S. Simnnerfield, Attorney for De-

fendant. Carson Cit}^ and Kcno, Nevada.

In the Circuit Court of the United States, Ninth

Circuit, District of Nevada.

No. 813.

ROBEKT M. BURCH,

Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY (a Corpora-

tion),

Defendant,

Petition for Writ of Error.

To the Honorable THOMAS P. HAWLEY, as

Judge of the Above-entitled Court:

Now comes the above-named defendant. Southern

Pacific Company (a corporation), defendant in the

above-entitled action, by S. Summerfield, Esq., its

attorney, and says that on or about the 11th day of

January, A. D. 1906, this Court entered judgment

herein in favor of plaintiff and against this defend-

ant, in which judgment and the proceedings had

prior thereunto in this cause, certain errors were
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coimnitted to the prejudice of this defendant, all of

which will more in detail appear from assignment

of errors which is filed with this petition.

Wherefore this defendant prays that a writ of er-

ror may issue in its behalf to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, for the

correction of errors so complained of, and that a

transcript of the record of the proceedings and pa-

X^ers in this case duly authenticated may be sent to

the said United States Circuit Conrt of Appeals for

the Ninth Circuit.

S. SUMMERFIELD,
Attorney for Defendant.

[Endorsed] : No. 813. In the Circuit Court of the

United States, Ninth Circuit and District of Ne-

vada. Eobert M. Burch, Plaintiff, vs. Southern Pa-

cific Co. (a corporation), Defendant. Petition for

Writ of Error. Filed this 28th day of May, 1906. T.

J. Edwards, Clerk. S. Simimerfield, Attorney for

Defendant. Carson Citv and Reno, Nevada.
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In the Circnit Court of the United States, Ninth

Circuit, District of Nevada.

No. 813.

ROBERT M. BURCH,

Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY (a Corpora-

tion),

Defendant.

Order Allowing Writ of Error.

On this 28th day of May, A. D. 1906, came the above-

named Southern Pacific Company (a corporation),

defendant, by S. Sinmuerfield, Esq., its attorney,

and filed herein and presented to this court its peti-

tion praying for tlie allowance of a writ of error in-

tended to be urged by it, praying also that a tran-

script of the record and proceedings and papers

upon which the judgment herein was rendered, duly

authenticated, may be sent to the United States Cir-

cuit Court of Appeals for the Ninth Circuit, and

that such other and further proceedings may be had

as may be x^roper in the premises. On consideration

whereof, this Court does allow the writ of error,

upon the said defendant giving bond according to

law in the smn of twenty-five thousand dollars, law-
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fill money of the United States, which said bond

shall operate as a sui^ersedeas bond.

THOMAS P. HAWLEY,
United States District Judge.

Dated at Carson City, Nevada, on the 28th day of

May, A. D. 1906.

[Endorsed] : No. 818. In the Circuit Court of the

United "States, Ninth Circuit and District of Ne-

vada. Robert M. Burch, Plaintiff, vs. Southern Pa-

cific Co. (a corporation). Defendant. Order Allow-

ing Writ of Error. Filed this 28th day of May, 1906.

T. J. Edwards, Clerk. S. Sunimerfield, Attorney

for defendant.

In the Circuit Court of the United States, Ninth

Circuit, District of Nevada.

No. 813.

ROBERT M. BURCH,

Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY (a Corpora-

tion),

Defendant,

Bond on Writ of Error.

Know all men by these presents, that Southern

Pacific Company (a corporation), duly incorpo-

rated and existing under the laws of the State of
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Kentucky, and a resident of said State, as principal,

and the National Surety Company (a corporation),

duly incorporated under the laws of the State of

New York, which said corporation has complied

with all the requirements of the laws of the State

of Nevada regulating the admission of such corpo-

rations to transact such business in said State, as

suret}^, are held and firmly bound unto Robert M.

Burch, plaintiff, in the above-entitled action, in the

full and just sum of twenty-five thousand dollars,

lawful money of the United States, to be paid to

the said plaintiff, Robert M. Burch, his certain attor-

neys, executors, administrators or assigns, to which

payment well and truly to be made, we bind ourselves,

our heirs, executors, administrators and successors

in interest, jointly and severally by these presents.

Sealed with our seals and dated this 31st day of

May, in the year of our Lord one thousand nine

hundred and six.

Whereas, lately at and in the Circuit Court of the

United States, in and for the Ninth Circuit, District

of Nevada, in a suit depending in said court, be-

tween Robert M. Burch, plaintiff, and Southern

Pacific Company (a corporation), defendant, a judg-

ment was rendered against the said Southern Pa-

cific Company (a corporation), and the said South-

ern Pacific Company (a corporation), having ob-

tained a writ of error and filed a copy thereof in the
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clerk's office of the said court, to reverse the judg-

ment iu the aforesaid suit, and a citation having

been directed to said Robert M. Burch citing and

admonishing him to be and appear at a session of

the United States Circuit Court of Appeals for the

Ninth Circuit, to be holden at the city of San Fran-

cisco, in the State of California, in said Circuit

Court, on the 25th day of June, A. D. 1906, next.

NoAv, the condition of the above obligation is such

that if the said Southern Pacific Company (a cor-

poration), shall prosecute said writ of error to ef-

fect, and answer all damages and costs if it fail to

make the said plea good, then the above obligation

to be void ; else to remain in full force and virtue.

[Corporate Seal]

SOUTHEEN PACIFIC COMPANY.
By E. E. CALVIN,

Its Vice-President.

NATIONAL SURETY COMPANY,
By JOHN H. ROBERTSON,

Its Attorney in Fact.

State of California,

City and County of San Francisco,—ss.

On this 31st day of May, A. D. one thousand nine

hundred and six (1906), before me, the undersigned,

a Notary Public in and for said city and county,

residing therein, duly commissioned and sworn, per-
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vSonally appeared John H. Robertson, known to mo

to be the person whose name is subscribed to the

within instrument as the attorney in fact of the Na-

tional Surety Company (a corporation), and tlie

said John H. Eobertson acknowledged to me that

he subscribed the name of The National Surety Com-

pany thereto as principal and his own name as at-

torney in fact.

In witness whereof, I have hereunto set ni}^ hand

and affixed my official seal at my office in the city

and county of San Francisco, the day and year first

above written.

[Corporate Seal] FRANK L. OWEN,
Notary Public in and for the City and County of

San Francisco, State of California.

[Endorsed] : No. 813. In the Circuit Court of the

United States, Ninth Circuit and District of Ne-

vada, Robert M. Burch, Plaintitf, vs. Southern Pa-

cific Company, Defendant. Bond on Writ of Error.

Filed this 4th day of June, 1906. T. J. Edwards,

Clerk. S. Sunnnerfield, Attorney for Defendant.

Carson City and Reno, Nevada.

The above and foregoing bond upon writ of error

is hereby approved and execution stayed pending

the determination of said writ.

THOMAS P. HAAYLEY,
United States District Judge, Ninth Circuit, District

of Nevada.

Dated this 4th day of June, A. D. 1906.
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In the Circuit Court of the United States, Ninth

Circuit, District of Nevada.

Xo. 813.

ROBERT M. BURCH,

Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY (a Corpora-

tion),

Defendant.

Bill of Exceptions.

Be it remembered, tiiat the above-entitled cause

came on for hearing at the November Term of this

Court, to wit, on the 8th day of January, A. D. 1906,

before the Honorable Thomas P. Hawley, United

States District Judge for the District of Nevada,

sitting with a jury, a jury having been impaneled,

accepted and sworn to try the issue; Mr. H. R. Mac-

millan and Mr. H. H. Henderson appearing as at-

torneys for plaintiff, and Mr. S. Sununerfield and

Mr. E. E. Roberts appearing at attorneys for de-

fendants, when the following proceedings were had

and testimony introduced:

Mr. SUMMERFIELD.—I desire to move that

Miss Ada Torreyson, the official stenographer of

this court, on consent of counsel, be authonzed to

report the proceedings in this case, each party to
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pay one-lialf of the per diem, and either party de-

siring transcriptions of the testimony, or any part

thereof, to pay for the same, and the ultimately pre-

vailing party in the suit to recover stenographer's

costs as part of their costs.

The COUET.—That is agreed to. Let the order

be entered.

(Mr. H. R. McMillan makes opening statement to

the jury on behalf of the plaintiff.)

ROBERT M. BURCH, the plaintiff, being duly

sworn, testified as follows:

Direct Examination.

(By Mr. HENDERSON.)

Q. What is your name *?

A

Q
A

Q
A

Q
A

Q
cific

A

Q

Robert M. Burch.

How old are you ?

Thirty-nine years.

Where do you live?

Ogden, Utah.

Where did you formerly live?

Winnemucca, Nevada.

Were you in the employ of the Southern Pa-

Railroad Company during the year 1903 ?

Yes, sir.

In what capacity?
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A. Yard switchman.

Q
A
Q
A

Q

Q. Where were you working?

A. Winnemucca, Nevada.

How long did you work there?

About five months.

Are you the plaintiff in this action?

Yes, sir.

Do you remember what time you commenced

working for the Southern Pacific Company at Win-

nemucca, Nevada?

A. The fore part of July, 1903.

Q. Haw long did you work there?

A. Up along about the latter part of October,

at the time I received my injuries.

Q. On what day did you receive your injuries ?

A. On the 26th day of October, 1903.

Q. What were you doing just immediately pre-

ceding the time that you were injured ?

A. I was carrying out our general yard work of

switchman, and had orders to change caboose on

the incoming train; we had got our caboose out,

dropped it out at the east end of the caboose track,

got at the head of our engine, backed up the main
line to the cut-off switch, and in on No. 1 track to

change the cabooses.

Q. In what direction do the tracks on the South-

ern Pacific run through Winnemucca?
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A. About east and west.

Q. Do tliey run exactly east and west, do you

know ?

A. I believe they are a little northeast and south-

west.

Q. Do you remember how many tracks there are

there, in the vicinity where you were injured ?

A. Well, there was a main line 2, 3, and 5 consti-

tute the yard.

Q. South of that what track?

A. No. 2 track.

Q. South of that? A. No. 3 track.

Q. South of that? A. No. 5 track.

Q. Go north of the main line.

A. There was one, the caboose track, up in that

part of the yard.

Q. Now, immediately before you were injured,

I understand you to say you were switching a ca-

boose on to the main line ? A. Yes, sir.

Q. Where were you getting that caboose from?

A. From the east end of the caboose track.

Q. That is north of the main track?

A. Yes, sir.

Q. Did you go up there with the engine to get

the caboose?

A. Yes.
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Q. Just immediately before you went up there to

get a caboose, did you take a caboose with you?

A. No, sir—well, I will explain that. We were

down to the office immediately before we went to get

the caboose; went down to the office to see what or-

ders there was for us, and we came direct from the

office, direct to the east end of the caboose track

and got our caboose and got on the head of our en-

gine; in getting out of the east end we had to back

in on the other engine, give it a little start, and what

we call making a drop or fly-switch in order to get

it ahead of our engine and get it back to the rear end

of the train that we expected to put it on.

Q. Will you explain to the Court and jury, after

you went up on to the caboose track, what you did,

and explain it down to the time you were injured,

and how you were injured.

A. We had been working in the yard at our usual

work all that afternoon, and along about five o 'clock,

or 4:55 or five o'clock, the passenger train was due

there, No. 3, at that time, I think at 4:55 was due

there, I think, and we had got through with a piece

of work and we went down to the office, as is the

custom when we are through with a piece of work

cO go to the office to see what next there is ordered for

•js to do, and I got these orders from the yardmaster

'here to go and change or get a caboose out and put
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it into this incoming east-bound train, which I think

was in the yard at the time we were in the office get-

ting orders, and to get this caboose out and put it

onto the train, and get back to the east end of the

yard as quick as possible before the passenger got

in, so we would not block at the west end of the yard,

as there was a dead-head caboose on No. 3 to be

taken care of and put away; the train wasn't quite

in, a few minutes' time yet due on her, and we was

to get this caboose changed on this east-bound train

and back, before the passenger train got in, and we

were proceeding with that work, as I stated, got the

caboose out ahead of the engine and backed up the

main-line switch, and started down, and as we came

up the main line, in passing caboose track, the west

end of the caboose track where we stored the dead ca-

booses on the incoming trains, I gets off to open this

here west end on the caboose, so we could kick our

dead caboose in and get back onto the main line and

run down and epedite the time, and put our outgoing

caboose on, and I walks across there after opening

the switch north of the main line, across over to the

east side of No. 1 track, or the cut-off rather ; it was

between the main line and No. 1 track, and south

of the cut-off, in there to meet my car as he came

down through the cut-off onto No 1 track, and my
object of going across there was to meet my car so
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that I could board it with safety and expedite the

work of getting this work done at this end of the

yard, and get back to the other end, as I had been

ordered to do ; and in doing that, why, I had to ex-

pedite the work, had to come up and meet my car

and crew; if I hadn't, if I had went to any other

point, he would have got too much speed up, so I

would have had to meet him and signal to slack up

in order to get on with safety, wliich would have de-

layed the work and might have caused a block at that

end of the yard, and that was the motive and way

I done it in order to handle the work with the quick-

est dispatch for the best interests.

Q. You threw the switch uj) onto the caboose

track, and the engine and caboose went down the

main track? A. Yes, sir.

Q. And you crossed over from the caboose track,

where you had thrown that switch, down to track

No. 1? A. Yes, sir.

Q. On which side of track No. 1 did you go ?

A. Well, I think I was on the south side.

Q. The south side %

A. Yes, that is my best recollection at this

time ; I think I was on the south side of No. 1 track

;

you understand there is a cut-of£ there; there is a

difference in the cut-off or connecting switch

—

Q. I am asking about track No. 1, I am not ask-
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ing about a cut-off, from the main line to track No.

1 ? A. Yes.

Q. How far was it from the switch that you

turned, from the caboose track across the main line

down to track No. 1, the side of it?

A. To where I boarded the car?

Q. Yes.

A. In the neighborhood of 75 or 80 feet.

Q. Who was working with you at that time?

A. Our switch crew, Mr. Burney, the other

switchman, and the engineer and fireman.

Q. Do you know whether there was any man in

the caboose at that time, another man ?

A. I didn't know at that time that there was.

Q. After you crossed over from the main track

to track No. 1, whereabouts did you meet the ca-

boose that was coming in onto track No. 1 ?

A. On the cut-off; a few feet above the switch,

on the south side of No. 1 track; diagonally across

from the caboose track switch, I walked diagonally,

almost due south it would be from the way the

tracks lay to points above the switches that connected

the cut-off and the main line to No. 1 track.

Q. Whereabouts did you mount the caboose that

was coming down to you with the engine ?

A. Well, the car and engine was on the cut-off

coming from the main line.
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Q. The cut-off, that is a switch that runs off?

A. Yes, the track that leads from the main line

to No. 1 track, just above this, which would be south

of No. 1 track, diagonally across.

Q. How did you make that mount?

A. I made the mount in the usual way, as is cus-

tomary for mounting cars in motion.

Q. Can you exhibit yourself to the jury in about

what position you were ?

A. I was walking; as I came diagonally

across from the caboose track I walked along, and

from that point across, meeting my car, the car was

moving all the time, that is going over this main line

switch to get in there, and that was moving, and I

was moving, we were moving towards one another;

I moved towards my car in order to get onto it the

proper distance of our meetings, or where the speed

would be about right, that is, with safety to get on

;

and as they came up to me, the car a few feet away

from me, a little ways away from me, what was rea-

sonable to make a standing mount, I stopped and

grabbed the car in the usual manner, grabbed the

car bars, and put myself up in this manner (show-

ing) in the usual manner.

Q. How far did your body go down there ?

A. It laid out in this manner (showing) at st

speed of seven or eight miles an hour; in picking
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up, a body has got to make their balance in mount-

ing a car in order that you will straighten up when

the car comes upon you, and catch your balance,

and a man usually judges the speed that a car is

going at in order to regulate his position in mount-

ing; if it is coming at a faster speed, why, he gets

down lower, or medium speed, why, he would be in

a little more of an angle or less angle, and if a slow

speed, he would be in a more erect position, and could

mount in that manner.

Q. About how fast was this car coming to you?

A. I would judge seven or eight miles an hour.

Q. Did you make the mount in the usual way?

A. I did, sir.

Q. Did you get hold of the grab-irons?

A. Yes, sir.

Q. Then what happened to you?

A. I grabbed hold of the grab-irons, and was on

the foot step of the caboose, and while in that posi-

tion, or as I was getting in that position of my get-

ting onto the platform, before I knew anything else,

it was so sudden, I was struck by something and torn

off and went down to the ground.

Q. What was that?

A. It was the switch-stand that struck me.

Q. Which switch-stand was it ?

A. It was the regulation switch-stand.
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Q. WMcli one was it, the west one?

A. The first one south; the west one from the

direction we was coming, No. 1, it is usually called.

Q. Was it necessary in order to do your work in

the yards, and was it the usual custom to mount cars

when they were going ? A. Yes, sir.

Q. Could you do your work without doing that?

A. No, sir.

Q. And that was the custom in the yards with

all the men that were doing switching ?

A. Yes, sir.

Q. And was it the custom for men to mount mov-

ing cars that were moving at the rate of from six to

seven or eight miles an hour ?

A. Yes, sir; that was the regulation and rules

and custom.

Q. After you were bumped off what happened

to you?

A. When I was knocked off the switch struck me,

and I went down to the ground.

Q. Where did the switch strike you?

A. Right on the hip, right about there. (Indicat-

ing.)

Q. Is there a scar there ?

A. Yes, sir, there is a scar there where the switch

struck me, the effect of striking it made the scar

there.
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Q. You must describe that so we can get it into

the record; you say "right there"; where with ref-

erence to your hip bone?

A. On the right side of my body, just above at

the hip bone or joint.

Q. What else happened to you ?

A. When I was knocked off the next thing I

knew the boys were standing over me, the other part

of the crew came up and says, ''What is the matter,

Bob, are you hurt?" And I think I said: ''My legs,

my feet, is hurt," and my leg was crushed just be-

low the knee—my left leg; the wheels passed over

my leg, when I went down my leg got over the rails

and the wheels ran over them, ran over the left leg

right close to the knee joint, my right foot was man-

gled and hurt, and the toes was mashed ; in the oper-

ation there was three toes on the right foot taken off.

Q. Which toes are they ?

A. The big toe and the next two to it.

Q. How far down was the big toe taken off?

A. Right close to the foot, clear off.

Q. And how are the other two toes?

A. Clear off, the same way.

Q. Are you now in the same condition, as far as

your toes and left leg are concerned, that you were

after the accident happened and the operation had

been performed on you?
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A. Yes, sir; with the exception of what little

treatment I have had to have and use in the matter

of medicines.

Q. You have not removed any of the toes?

A. No, no other operation.

Q. And you had all your toes at that time ?

A. Yes.

Q. And did you have a good left leg?

A. Yes, sir, perfectly sound.

Q. Where were you taken ?

A. To the San Francisco hospital.

Q. And where was the operation performed upon

you? A. At the San Francisco hospital.

Q. Was that in the Southern Pacific Company's

hospital ? A. Yes.

Q. And Southern Pacific doctors performed

these operations upon you? A. Yes, sir.

Q. And you have not injured yourself in any way

since that time ?

A. No, sir
;
just the same position as it was since

the operation was performed, generally.

Q. In what condition is your right foot to-day

where that big toe was taken off ?

A. It is inflamed and tender; I have to be very

careful of it ; in fact, I cannot use it only as a neces-

sity in what getting around I have to do.

Q. You have not injured it in any way, have you?
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A. No, nothing.

Q. In walking upon it?

A. Nothing other than .my shoe getting around

would chafe it and irritate it a little.

Q. You sometimes use a wooden or cork leg, do

you not?

A. Yes, sir, I have an artificial limb, I use at

times, that is, I use it sometimes, but I have laid it

aside on account of its chafing the stump and form-

ing abscesses that makes it sore and painful.

Q. Will you turn around to the jury and pull

down your pants on that left leg, so the jury can see

its condition? First, I will ask you: How far is

that left leg amputated above the knee ?

A. About three inches above the knee joint, the

doctors told me, in their explanation they said : ''We

took it off about three inches above the knee in or-

der to make a safe amputation."

Mr. SUMMERFIELD.—I object.

Mr. HENDERSON.—Whatever the doctors said

may go out of the record.

Q. You can tell ?

A. Well, about three inches; I will state about

three inches, which can be seen.

Q. How long were you in the hospital?

A. About four months.

Q. Are you a married man ?
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A. I have a wife and family.

Mr. SUMMEEFIELD.—I object on the ground

that the domestic relations of the plaintiff, whatever

they may be, are not proper evidence in the case ; it

is irrelevant, immaterial and incompetent to any is-

sue in the case, and has no bearing upon the ques-

tion of damages.

The COUET.—As to the right of recovery, I will

let him answer the question whether he is a married

man or not, and stop there.

Mr. HENDERSON.—I will withdraw the ques-

tion.

Q. I believe I asked you how long you were in

the hospital?

A. Yes, sir, about four months, a little over four

months.

Q. Had you noticed that switch-stand where you

were injured before you were injured?

A. Yes, sir, at times, and I had made a report of

it.

Q. To whom had you made that report ?

A. To the yard-master on one occasion when

working by the switch. ^

Q. Who else did you make it to ?

A. Well, the agent.

Q. Who was the agent. A. Mr. Kitto.
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Q. Who was the yard-master you made the re-

port to*?

A. Mr. Fridley, William Fridley, I believe.

Q. Do you know what the duties of the yard-

master were?

A. Well, he has to exercise a general jurisdiction

over the yard work.

Q. Does he hire and discharge men %

A. Yes, sir.

Q. Does he have the authority to order repairs?

A. Yes, sir.

Mr. SUMMERPIELD.—I object to that, if the

Court please, upon the ground that the testimony

sought to be elicited is not competent, that the use of

the word "authority" involves the opinion of the

witness.

The COURT.—State what he did.

Q. In order to refresh your recollection, I will

ask you, do you know of your own knowledge

whether the yard-master ever ordered repairs? .

A. Yes, sir.

Q. Do you know after he had ordered the repairs

made whether they were made ?

A. Not on this here switch, my last recollection

of it.

Q. You say you know of your own knowledge of

the yard-master giving orders for repairs?
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A. Yes, sir.

Q. Do you know whether afterwards the repairs

were made?

A. Yes, sir, they were afterwards made.

Q. Wlio was Mr. Kitto?

A. He was the agent, the station agent at Win-

nemucca.

Q. Is Winnemucca a division point?

A. Yes, sir.

Q. Was he the man that was in full authority

there?

A. Well, he was

—

Q. I will withdraw that question. You can tell

what the duties of Mr, Kitto were, if you know ?

A. Yes, sir. His duties was to exercise authority

over the yard, general jurisdiction over the office

and the yard, and work in general for that point.

Q. Did he give orders to make repairs?

A. I believe he did; I believe that was his au-

thority, from his position it would be, I think, in

fact, I heard him say to other parties :

'

'Go and fix

that," in fact, I received an order from him myself

since I have come to think about ; I received orders

from him on one occasion to go over to the coal chutes

and make repairs, and to fix a defect.

Q. You say you made a report about this switch

to Mr. Kitto, the general agent there ?
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A. Yes, sir.

Q. Do you remember about what time that was

with reference to your accident?

A. I believe it was about the 24th of November.

Q. Of November ?

A. October, I should say, 1903.

Q. Was it a few days before your accident *?

A. Yes, sir, it was a few days before I was in-

jured.

Q. Where did that conversation take place?

A. In his office in the depot building, the office

building there at Winnemucca; his office is kind of

all in one room, there is several rooms in that; his

desk is in one part of the room, the building, and

the yard-master's in another, and the dispatcher's

or operator's in another, and it was in what we called

his office.

Q. Do you remember about what time of day it

was?

A. I think it was in the afternoon, after dinner.

Q. Do you remember who was in the office ?

A. I think Mr. Smith was there, and Mr. Burney,

the switclunan, and others; I don't just remember

all.

Q. Was Mr. Kitto there ? A. Yes, sir.

Q. What did you say to Mr. Kitto ?
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A. I said: "Mr. Kitto, the switch up there at

No. 1 track on the main line track at the cut-off is

in bad condition and not safe to work over," and he

says: **Well, I will see that it is fixed," and he

turned around to Mr. Smith, and he says: *'Jim,

will you see that that switch is fixed up there?"

Q. Who was Mr. Smith?

A. Yard-master, day yard-master at that time.

Q. Do you remember what time it was that you

made the complaint to Mr. Fridley, the yard-master ?

A. I think it was in the evening.

Q. Was he day or night yard-master ?

A. He was the night yard-master; it was in the

evening; I will state to make that clear, it was in

the evening of the day—it was about the 20th, I

think, in the evening ; we had come off the shift.

Q. Are you positive about these dates?

A. No, not positive, other than it was a short

time before I received my injuries; I am perfectly

conscious of that date, and always will remember

it so far as that goes, and it was a short time before

that.

Q. What did you say to Mr. Fridley?

A. I says: "Bill"—we called him by his first

name, which is common amongst us employees

—

"that switch up there at No. 1 track, on the cut-off,

is in bad shape and ought to be fixed ; somebody will
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get hurt on it." "Well," he says, "I will report it

and see that it is fixed.
'

'

Mr. HENDERSON.—May it please the Court, at

this time, for the purpose of having the jury under-

stand the injuries that this man has received, and

for the purpose of corroborating to a certain extent

this man's testimony, I ask that the stump of this

leg, his foot, and his hip be exhibited to the jury.

The COURT.—As I understand, there is no denial

of the injury that he received.

Mr. SUMMERPIELD.—No denial of the injuries

of the nature of the injuries; that part is ad-

mitted fully and comprehensively, and I see no ne-

cessity for it in view of the admission.

The COURT.—No, it seems to me not necessary;

if there was any question about the extent of the in-

juries, or anything of that kind, the testimony would

be admissible, but it does not seem to me there is any

necessity for it. As a matter of fact, the leg is there

to show for itself, even if it has the pantaloons over

it, and I understand there is no denial about the

three toes being cut off.

Mr. SUMMERFIELD.—None at all.

The COURT.—Under those circimistances I see

no necessity for it, and on that ground I think we
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had better pass it, because the jury can understand

just as well as they could by an exhibition.

Mr. HENDERSON.—The injury to his leg and

foot, as I understand, is admitted, and that is why

the Court rules the exhibiting of the foot and leg

out. Now, I ask to let the scar on his side be exhib^

ited to corroborate his testimony where he was struck

by the switch-stand. We are not seeking any dam-

ages for that.

Mr. SUMMERFIELD.—I will admit that the

scar is at the place and of the nature which the wit-

ness has testified to.

Mr. HENDERSON.—That will be satisfactory.

Q. Do you know how much trackage there was in

the Winnemucca yards'?

A. Well, I think my remembrance is that there

is about 18 or 20 miles, 25 miles.

Q. Well, do you know ?

A. Not positively.

Q, About how long are those switches ?

A. Well, there is two sizes there; there is what

is called the high switch and the low switch.

Q. I mean the track, the switch tracks away from

the main track, where you run your cars out; you

have side-tracks in there, haven't you?
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A. The side-track is the yard; it is the yard

whether you call it side-track or not.

Q. How long is that yard ?

A. About a mile long, I should judge, line by line

and side by side it is a little over a mile.

Q. How many tracks are there in it ?

A. Five, with the stubs and short tracks used

there.

Q. If the yard is about a mile long, and five

tracks in it, that would be five miles, now where do

you get the balance ?

A. Well, let's see. There is four tracks, main

line, and 1, 3 and 5, they extend the full length of

the yard, that is a little over a mile.

Q. Then there is a caboose track ?

A. The caboose track is only a short track, then

the house track and the stock-yard track, and the

coal track, and the coal chute tracks, and the back

coal shed track, and the roundhouse tracks, the ash

pit track and the house track.

Q. Taking them altogether what is your best

judgment as to how many miles of track is there ?

A. It is more than a mile long taking it in the

yard limit, from yard limit to yard limit would be

about three to five miles long.

Q. I am asking you about how many miles of

track, I only want your best judgment?
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A. Fifteen to eighteen miles.

Q. That is your best judgments'? A. Yes.

Q. After ,you had thrown the switch from the ca-

boose track and crossed over the main line to track

No. 1, why didn't you mount the caboose on the north

side instead of crossing OA^er and mounting it on the

south side %

A. Our engine was headed west and the engineer

was on the south side, the custom is to work from

the engineer's side, so he can get our signal what to

do, he works by signal, and is only supposed to move

and go when he is ordered to by signal and word, and

it is the custom to work from the engmeer's side, and

he could not have seen me if I had went across from

my position, if I had went straight across from the

caboose track, it being a curvature in the cut-off com-

ing from one track to the other, would have put me

out of sight, he would not have been able to see me

when I boarded the car, or got no signal from me,

and therefore I would have had to stop him and de-

layed the work.

Q. After you got onto the south side of track No.

1, did you give the engineer any signal ?

A. No, not that I remember of, I don't think I

did.

Q. Was the engine pushing the caboose?
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A. Yes, sir, that was ahead of the engine.

Q. The engine was going east then, wasn't it, or

going southeast ?

A. Southeast, yes, in an easterly direction as the

yards lay, east and west it is called; the engine was

headed east, and the car ahead of the engine, the

caboose.

Q. And that was the one that you mounted?

A. Yes, sir.

Cross-examination.

(By Mr. SUMMERFIELD.)

Q. I imderstand that you are thirty-nine years

old at the present time '? A. Yes, sir.

Q. And your injuries occurred on the 26th day

of October, 1903 ? A. Yes, sir.

Q. You were thirty-seven years old at that time ?

A. Yes, sir.

Q. And you had been engaged in the service of

the Southern Pacific Company since the preceding

July? A. Yes, sir.

Q. In what capacity had you been employed dur-

ing that time ?

A. As yard-switchman—as a switchman ?

Q. And all the time at the Winnemucca yards?

A. From July until the time I received my in-

juries I had been in the yards as a switchman.
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Q. You had been employed in those yards then

about four months at the time you were hurt?

A. Yes, sir, about four months.

Q. Four or five months'? A. Yes, sir.

Q. And what had been your employments pre-

vious to the tmie you entered the Southern Pacific

Company 's employ ?

A. I had switched cars, been switching before

that, car repairing and inspecting.

Q. For how many years ?

A. Thirteen months in the Ogden shops inspect-

ing and repairing cars.

Q. For whom?

A. For the Southern Pacific Company; and pre-

ceding that time I had worked as a switchman I

think at Terrace and at Wadsworth in 1901.

Q. As a yard switchman at each place, at Terrace

and Wadsworth ? A. Yes, sir.

Q. That was in 1901?

A. About that time, I believe.

Q. Where did you first enter the employment of

the Southern Pacific Company, where did you first

work ?

A. I believe it was at Terrace when I first en-

gaged with the Southern Pacific Company, I was

sent out to Terrace as a switchman.
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Q. And that was in 1901, was it?

A. I believe so.

Q. And previous to that time had you been en-

gaged in similar employments with other railroad

companies'? A. Yes, sir.

Q. For how long previous to that *?

A. About three years and a half, I was car in-

specting and repairing on the Oregon Short Line in

Wyoming at the Diamondfield and Kimmer Coal

Mines, and I left that capacity and went to switch-

ing cars there in the Kimmer yard, and worked at

that capacity a few months when I left the Oregon

Short Line and came to Ogden and sought employ-

ment from the Southern Pacific.

Q. Before your employment in Wyoming had

you been engaged in similar employment for any

other company?

A. Yes, sir, I worked for the Union Pacific as car

inspector for eight months in 1895, and before that in

car repairing in 1888.

Q. For the same company, the Union Pacific?

A. The Union Pacific, yes.

Q. And had you had employment of that char-

acter previous to that time ? A. No, sir.

Q. If I understand you correctly, you had been

engaged for the different companies you mention as
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yard switchman or as car inspector and repairer

since about 1888? A. Yes, sir.

Q. You are familiar witli switching and switch-

stands then, in vogue in the different yards and

places during your emplojTuent ?

A. Yes, sir, as familiar as an employee would nat-

urally become by working with them.

Q. In other words, you were operating them more

or less all the time in the performance of your du-

ties, and actually obser^^ed and handled them your-

self? A. Yes, sir.

Q. During the four months you were employed

in the Winnemucca yards you were familiar with

the switch-stands there and their various locations,

were you not ? A. Yes, sir.

Q. And were your duties confined to the yards, or

did they extend to the main track too, while at Win-

nemucca?

A. Well, it was to the yards in general, and the

main track is a part of the yards.

Q. Did you have anything to do outside of the

yard limits on the main track ? A. No, sir.

Q. At what time did you work during those four

or five months there, night or day, or both ?

A. Both; a good portion of the time was night-

time, the biggest part of it was night-time.
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Q. Do you know how many switch-stands there

were in the yard there at the time you were hurt, or

preceding that?

A. Well, I believe there was about twelve or fif-

teen, something like that, ten or twelve, I would say.

Q. Were they all of the same general character?

A. Yes, sir.

Q. About the same pattern of make and dimen-

sions? A. Yes, sir.

Q. Do you know whether or not they were all

comparatively new ?

A. No, I do not ; I know they were not compara-

tively new from the appearance of them and the nat-

ural working of them and using of them they wasn't

new^ they had seen service, good service.

Q. Do you know whether, as a matter of fact,

that the entire switch-yard had not been recon-

structed a year before, and new tracks and new

switch-stands placed in position there?

A. They did not have the appearance of it to my
reasoning.

Q. Did you notice any particular difference pre-

vious to your injury between this particular switch-

stand, which you say was the cause of your injury,

and the other switch-stands in the yard there?
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A. I noticed that it was not in the same position,

perpendicularly, it leaned towards the track, when

working past it and up and down with our cars as a

switchman does, going across to our work back and

fourth, and when the cars were standing in there, and

a little ways above, or either way, you would notice

the line up of the switches, the position, they stood

perpendicular, or inclined, and this switch you could

notice it preceptibly as leaning towards the track,

towards the cars.

Q. Did you notice any such inclination with any

other switch there in the yard except this one ?

A. I don't believe I did.

Q. What was the direction of incline of this par-

ticular one, which way did it lean?

A. Well, as the yard laid, it would lead to the

north or towards No. 1 track, it being closer to that

track than any other track.

Q. When did you first notice that it inclined to-

wards the north track, I believe you have designated

that as track No. 1, that is the one you mean ?

A. Exactly.

Q. When did you first notice it was inclined to-

wards track No. 1 ?

A. Well, about the 20th of October, while work-

ing there one night, or at that time I was working on
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the night shift, I think, and working by it there I

was caught by it in passing along with the car, cut-

ting my car, holding up the lever I could not get

between that and the car without getting clear in be-

tween the cars ; a man cutting cars stands in between

them holding up the pin-lift rod, and the most of

your bod}^ is inside of the car, between the cars, and

at this point of this switch there you had to run

around it, or else get between that, and in attempt-

ing to go between the car and the switch, you had to

go clear inside or else be struck by it ; but usually wo

worked around it in order not to take the chances of

being in between the cars and walking over the

switch-bars to the ties which extend up.

Q. Did you usually walk around it because it was

inclined? A. Yes, sir.

Q. Then you knew it was inclined before the 20th

of October, 1903, didn't you?

A. Well, I don't know; I didn't notice it; I don't

remember of working there and having any trouble

with it; on this particular occasion the difficulty of

working with it in that condition impressed my mind

it was not safe to work there, and it must be fixed.

Q. That was during the night of October 20th,

1903, was it? A. Yes, sir.

Q. And you were caught in it at that time ?
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A. I was against it, working by it, that is, pass-

ing by it and over it, working around it; that is, I

would rub against it, could not pass freely between

it like you could if it had not been in that condition.

Q. Were you caught between it and any moving

or standing cars at that time ?

A. I touched it, it struck me, glancingly, struck

me and attracted my attention.

Q. Was that while you were trying to board cars

or just in passing along? A. Passing along.

Q. Was there any car or caboose standing directly

across from the switch-stand at that time?

A. Well, we switched cars back and forth by it.

Q. Was there any car either moving or standing

on that occasion opposite that switch-stand on the

evening of October 20th'?

A. We were switching cars back and forth, mov-

ing cars back and forth at that time.

Q. I do not think you understand my question.

I wish to know if at the time, on the evening of Oc-

tober 20th, when you say you first noticed this in-

clination, whether at that time there was any car or

caboose standing opposite that switch, either stand-

ing or moving opposite that switch?

A. Well, we worked by it ; we worked all over the

yard, our work took us all over the yard, and at that



vs. Bohert M. Burch. 79

(Testimony of Robert M. Burch.)

time, we were working by that switch in the evening

or the night of the 20th, our shift on that date.

Q. How did you happen to come against it or in

contact with it sufficiently to know that it was bent

or inclining at that time unless you were between ic

and either a moving or standing car there?

A, We were working by it back and forth over

that ground.

Q. Did you stop and examine it ?

A. When it got daylight I did, yes, sir.

Q. When it got daylight"? A. Yes, sir.

Q. When was that, the next morning?

A. Yes, sir.

Q. You did not examine it the next morning, did

you?

A. I couldn't examine it until it was light.

Q. When was it you say you made a complaint to

Mr. Fridley about it ?

A. On the morning when we went off shift.

Q. You didn't make a complaint that night then?

A. No, sir.

Q. What time did you go off shift?

A. Seven o'clock, I believe, in the morning.

Q. And where? A. At the office.

Q. Did you after you went off shift go back to the

west end of the yard and examine that switch-stand ?

A. No, sir.
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Q. When did you examine it then?

A. ^Vhile we were working back and forth by it

there.

Q. That was in the night ?

A. Yes, sir, and in the morning when it got day-

light; it got daylight at that time before we would

go off shift, and we were working back and forth

there as daylight came.

Q. Then did you stop in the night and examine

it before daylight ?

A. No, sir, you could not see it in the night-time.

Q. Did you examine it in the morning before you

went up to the office, went off shift ?

A. I examined it, as I say we were working back

and forth by it, it was close there, and when it came

daylight we had the cars in there working back and

forth with the cars, and we could see the incline to-

wards the track, and it was closer than the other

switch from the position that it was in, with the posi-

tion of the other switch.

Q. What I am endeavoring to ascertain is this,

whether the examination you made the next morning

was before j^ou went up to the office and went off

shift, or whether it was after that time?

A. Well, it was just as I was going off shift that

morning, if I understand your question; we exam-
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ined it, we were working in there, and while waiting

for the cars to come up and while the cars was pass-

ing, would take observation of that switch to see how

close the switch is to the car, and how much closer

it is than to the other, it is only a little distance, only

a few inches it showed that way ; this was my exam-

ination of it, the way I examined it, if I am answer-

ing your question, and in examining it that way, that

is the only way I could examine it unless I would

make a special trip there and examine it, which I

didn't think was necessar}^ when we had the cars in

there working with them and was on the ground, and

when daylight came I could see that the switch

leaned, inclined to the track, and was closer to the

car than the other switches. Then we turned in, w^e

went off shift a little while after that, an hour or so

after that, and it was on my memory and I made up

my mind in the meantime to report it to the yard-

master as we went off shift.

Q. When you made the report to the yard-master,

Fridley, was about an hour after you went off shift,

wasn 't it *?

A. No, I don't think so ; it was just as we were go-

ing off; we got off usualb/ about seven o'clock.

Q. And up at the office "^ A. Yes, sir.
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Q. How far is tliat office from this particular

switch, which I understand to be at the w^est end of

the yard, that is correct, is it not?

A. It is in the west end of the yard, but not at the

extreme west end.

Q. How^ far is it from the office %

A. Well, I don't know exactly how far in feet or

rods.

Q. Well, isn't it a half a mile?

A. Probably about a quarter of a mile.

Q. Now, where was it that you made the com-

plaint to Mr. Fridley, there at the office when you

got off ? A. Yes, sir, in his office.

Q. Was that before you went back to make and

re-examination ?

A. Yes, sir ; I never made any other examination

only the one I stated, that while I was there working

I passed it on the ground and had the opportunity at

that tune to see the conditions and make the obser-

vations, as I explained ; I never went back after we

went off the shift, I didn't go back for examination

that day.

Q. Were the lamps lighted on that switch at the

time you made that examination or looked at it ?

A. There was a lamp on the switch.

Q. Did you go right up to it and look at it %



vs. Robert M. Burch. 83

(Testimony of Robert M. Burch.)

A. We were working with it and by it and around

it, and looked at it.

Q. You had a lantern yourself, didn't you?

A. Yes.

Q. Did you take your lantern and go up and look

at the prongs of that? A. Yes, sir.

Q. Who was with you when you did that?

A. Mr. Burney was working right around there,

I don't know how close he was, but he was right

around there as his work would require him, or

would be doing his work.

Q. What condition did you find the prongs in

when you went up with your lantern and looked at

it?

A. They were bent, about two or three inches

from the socket up the fork midway, or near the

lamp,' where the lamp set, they were bent like they

had been hit or struck with something, and bent them

over—leaned.

Q. In which direction were they leaning with

reference to track No. 1 ?

A. Towards the track, to the north of it, towards

the center of the track.

Q. About how much were they bent, approxi-

mately ?
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A. Well, they were bent which would give them

an angle at the end, which would throw the top of the

switch over three or four inches.

Q. In other words, they were bent, if I under-

stand it, from the bottom of the prongs to the top,

so that it would throw the lantern about four inches

from the top out of a perpendicular line ?

A. Yes, sir, the bend of them ; they came out and

turned, they fastened into a socket and took an angle

that way, and turned that way, but the bend I am

explaining, and as I observed, was from this angle

where it came out of the socket to make their turn

to a perpendicular point, it was above that, midway

between that and the lamp.

Q. The socket that you have reference to is the

socket on each side of the lamp that goes down over

the prongs, just like this over this pencil. (Illus-

trating.) A. Yes, that is right.

Q. What did you say to Mr. Fridley at the time ?

A. I said, "Bill, there is a switch up there at No.

] track that is not safe, that needs fixing."

Q. Is that all you said ?

A. **It is dangerous and somebody will get hurt

<m it," I believe, as near as I can remember.

Q. And as nearly as you can remember is that all

that you said to Mr. Fridley?
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A. I believe so.

Q. Did you say anything to him about the lamp

prongs being bent 1

A. No, I didn't describe the nature of the defect

at all.

Q. Did you say anything to him about the switch-

stand being too close to the track ?

A. Well, I don't remember whether I said it was

too close, I might have.

Q. Did you point out or indicate to him any de-

fects whatever, except to express to him your opin-

ion it was dangerous and ought to be fixed?

A. No, sir; I didn't point out no defect to him

as he was finishing his report, and he was busy at his

desk there, and not to interrupt him and to delay his

work, I just told him that switch was not safe up

there, was in a bad condition, and would hurt some-

body if it wasn't fixed.

Q. Was Mr. Fridley down with you in the vicin-

ity of that switch-stand that evening, in that section

of the yard, or in the vicinity of the switch-stand that

evening ?

A. I don't think that he was, I don't remember

of his being down there.

Q. Mr. Burney was down there ?

A. Yes, sir.
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Q. Do you remember of any one else there at the

time?

A. None but our crew, none but the switching

crew.

Q. When you examined it and found the prongs

were bent, why didn't you call Mr. Burney's atten-

tion or some one's attention there to that defect?

A. I believe I had spoken to Mr. Burney about it

before that. I will explain this; Mr. Burney had

only started to work there a few days, or about that

time, he came to work in the yard about that time,

and it is the custom when a new man comes to work

with the crew to tell him of any dangerous place or

any danger that he might get into or might meet not

knowing it, it is the custom for the older employees

to tell the new ones, and I told Mr. Burney when he

came to work there with me on the crew to look out

for that switch at No. 1 on the cut-off on No. 1 track

as it was in bad shape, it was dangerous and to look

out for it.

Q. That was several days before this, wasn't it?

A. Well, I don't just remember when he came to

work there with our crew, whether it was before this

or at this time ; my recollection is not clear on that.

Q. What is your best recollection about it, Mr.

Burch?
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A. I think it was just before, some time before,

a day or two before.

Q. And notwithstanding the fact that you called

his attention to that you didn 't make any report

about it, did you?

A. No, not at that time, the time I was talking

with him of it.

Q. Do you know whether the prongs were bent at

that time when you spoke to Mr. Burney?

A. Well, I noticed it in that condition of being

close to the track, never had given it any particular

attention before because I hadn't had any trouble

with it; our work had taken us over the yard, and

sometimes we would not be over that point for some-

times, probably not in a day would not be past: it

more than once, only just pass by, and then again we

would work over it getting our cars put away for

quite a little while, then we would be at some otlier

point in the yard for some time, and just as the work

came would be our position in the yard. i

Q. You have spoken about it being closer to that

track than the other, is it not time and within your

knowledge, Mr. Burch, that generally the switches

between those tracks are placed closer to one track

than the other on account of the operation of the

lever ?
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A. I know that they are closer to one track than

the other, but what the object was, or the intention,

or why they are put there, I don't understand,

whether it is for the operation of them, the safe

operation of it, or otherwise, I don't understand that.

Q. You have observed that in different yards for

many years, haven't you?

A. Well, I observed that they are closer, but it

is in the construction of the switch, and the way the

switch is, the general construction of the switch, that

it has got to be at that point, that is, it is placed there

whether it has to be or not, but it is placed there in

that way.

Q. In other words, in your various emplojrments

in different switch-yards with the mode in common

use, so far as your observation has gone, in the var-

ious switch-yards in which you have worked, isn't

that correct ?

A. Well, that is the way they are situated.

Q. And you know of nothing different with re-

spect to this particular switch from the common

mode or method of locating switch-stands in the var-

ious switch-yards in the different railroads, do you?

A. There is a difference in them when one is

closer than the other, when maintained in their

proper condition, which would be perpendicular or
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parallel, you would not observe anything other than

it is the general position of the switches as main-

tained, or they are maintained that way.

Q. Why, if you considered that dangerous at the

time that you spoke to Mr. Burney, did you continue

to work until the time you spoke to Mr. Fridley,

without making any report to anyone about it?

A. I didn't quite understand your question.

(Question read.)

A. My living depended on the position. I had to

work and had to make a living. I was dependent

upon the support of my labor for to live.

Q. Were you any more dependent at that time

when you spoke to Mr. Burney than you were at the

time you spoke to Mr. Fridley or Mr. Kitto ?

A. No more other than it remained in that posi-

tion, they had promised to fix it, and I relied upon

their promise to fix it, and didn't think about it ma-

terially after reporting it.

Q. Had they ever promised to fix that, or had any

complaint ever been made until after you spoke to

Mr. Fridley?

A. I am speaking from the time that I reported

it.

Q. I am referring, Mr. Burch, to the time in

which you say that j^ou spoke to Mr. Burney, which
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I believe you said was a day or two, or maybe longer,

before you say you spoke to Mr. Fridley ?

A. Well, it was our custom to go along and do

the best you could with exercising the best precaution

for our safety while it was in that condition, what

time it got in that condition I don't know, but the

switch was complained of and talked of, and at

the other times we don't have any trouble with it, we

would get along, but for the safety of one another we

would mentioned the dangerous places.

Q. Was anyone present when you spoke to Mr.

Fridley? A. Mr. Burney.

Q. Who?
A. Well, yes, there was, the other switchman was

working with us at that time, Mr. Walker, I believe

was in there ; while he was in the building there, or

in and around the office there, I don't remember

whether he was in hearing of me speaking to Mr.

Fridley about it, while Mr. Walker was the other

man that comprised the crew.

Q. You are not sure whether anyone was pres-

ent at the time when Mr. Fridley was making out

his report at his desk and when you spoke to him ?

A. No, I am not sure.

Q. You say that you know of your own knowl-

edge that Mr. Fridley had ordered repairs and that

they had been made ?

A. No, sir, not Mr. Fridley.

Q. I understood you to say that?
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A. No, sir, Mr. Kitto.

Q. Oh, Mr. Kitto? A. Yes, sir.

Q. Well, do you know whether Mr. Fridley had

ever ordered repairs and that they had been made ?

A. I don't know a circumstance where Mr. Frid-

ley did.

Q. Don't you know, as a matter of fact, that all

the yard-master ever did there was to make a report

either to Mr. Riley, the track foreman, or to Mr. Kit-

to, the station agent, and that they were the only men

there who had the right to order and have repairs

made?

A. Well, that is, I understand it constitutes or

is the order in making my report to the yard-master,

my report to him, he being my superior, the next one

in authority above me, I report to him and he makes

his authority report to his superior or the man in

authority over him, the proper party for making

these repairs; that, as I understand it, is ordering

repairs made.

Q. You did not understand, did you, Mr. Burch,

when you spoke to Mr. Fridley about that that he

himself promised that that would be fixed, and that

he had the power or right or authority to order any

repairs made, did you?

A. I understood by my making my report to him

that he would make his report to the man in author-

ity to make those repairs, as I had no right and it
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wasn't the custom to go to anybody else other than

my superior above me.

Q. Didn't you have a right to go to Mr. Kitto?

A. Exactly, but while he w^as the man, the one I

was working directly under, received my orders to

go around in the yard and do the w^ork, he was the

man that I looked to for my safety and for making

my reports to, and he was the man I was responsible

to for my acts and the handling of the work.

Q. WeU, that w^as Mr. Kitto?

A. And the yard-master.

Q. Mr. Fridley*?

A. Yes, sir, or whoever it would be at the time

we were working.

Q. Your understanding was that he would report

it to some one else w^ho did have the right ?

A. Yes, sir.

Q. How long afterwards w^as it that you reported

to Mr. Kitto directly?

A. How long after what?

Q. How long was it after you had this talk with

Mr. Fridley that you made a complaint directly to

Mr. Kitto, the station agent there ?

A. It w^as a few days afterwards, about the 24th

or 25th.

Q. The other was on the 20th, and the time that

you spoke to Mr. Kitto was about the 24th or 25th ?

A. Yes, sir.
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Q. And in the meantime you had operated there

in that particular part of the yard, liad you ?

A. As our work came to work over the yard.

Q. You had seen no evidences of any repair be-

ing made between those two dates?

A. No, sir, I had not noticed any.

Q. Now, where was Mr. Kitto w^hen you went di-

rectly to him ? A. In his office.

Q. Who was present at that time?

A. Mr. Burney and Mr. Smith.

Q. What did you say to Mr. Kitto ?

A. "Mr. Kitto," I says, "that switch up there at

No. 1 track, that switch at No. 1 track at the cut-off

is in a dangerous condition, and it ought to be fixed,"

or words to that effect.

Q. Did you tell him the prongs were bent ?

A. No, I didn't give him no general description

of it.

Q. Did you tell him it was inclined towards track

No. 1 ? A. No, sir.

Q. Did you designate any defect whatever that

needed any repairs?

A. I reported it to him it was in a dangerous

condition, from my previous working with it and no-

ticing it in a leaning condition, and noticing the

prongs being bent, at the other time that I made the

report and was talking with Mr. Fridley about it.

Q. What did Mr. Kitto say?
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A. He says, "All right, I will see that it is fixed,

will have it fixed.
'

'

Q. You are positive he said that in the presence

of Mr. Smith and Mr. Burney?

A. They was right there in close, or in hearing,

I think Mr. Burney was within hearing distance, I

think that he heard me say it as we went right into

the office there and were standing right there ; he was

standing in his office, that is the part of the office with

his business desk, and Mr. Smith's desk.

Q. Which was the closer to Mr. Kitto, Mr. Bur-

ney or Mr. Smith? A. Mr. Burney.

Q. How far was Mr. Smith from Mr. Kitto ?

A. He was at his desk eight or ten feet away.

Q. What did Mr. Smith say when Mr. Kitto said

to him, "Jim, see that that is fixed."

A. He said, "All right, I will see."

Q. Mr. Smith was yard-master there, wasn't he?

A. Yes, sir.

Q. Did you say anything to Mr. Kitto about its

being too close to the track? A. No, sir.

Q. Did you ever make any complaint to any offi-

cer of the company, or any one at all, about its being

set too close to the track ?

A. Only as I said, it was in a dangerous condi-

tion, it leaned towards the track, as I remember, that

it leaned towards the track; they didn't ask me what

was the matter with it, so they did not afford me an

opportunity to explain it.
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Q. Let me call attention to this portion of your

complaint—you verified the complaint in this action,

you signed it and swore to it? A. Yes, sir.

Q. ''And that on or about the 20th of October,

plaintiff again complained of the defective and dan-

gerous condition of said switch-stand, and at said

time defendant again promised and agreed to put

the same in a proper and safe condition, and further

away from said track." Now, did you ever make a

complaint about its being too close to the track, and

did anyone ever promise you to put it further away

from the track?

A. Well, I might not have expressed it exactly

in them words, making the demand to have it placed

further away from the track, I meant that in fixing

it, my understanding was in having it repaired it

would put it further away from the track my making

it safe.

Q. Did any one connected with that company

ever promise you that they would do it at all?

A. They promised to see that it was fixed and

made safe, it was to me a promise to put it in a

safe condition, to repair it, to put it further away

from the track, or in repairing it would put it fur-

ther away from the track.

Q. You say some of the boys picked you up there

at the time that you were injured ?

A. Yes, sir, the crew, the switch crew.

Q. Who was it?
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A. Mr. Burne}^ and the engineer and fireman is

all that I remember.

Q. Do you remember a gentleman by the name of

Mr. McDermott? A. He was the engineer.

Q. Do you remember a gentleman named Hock-

enbroch •?

A. Hockenbroch? No, sir, while he may have

done it, I was unconscious, when struck by the switch

it knocked me unconscious, and I didn't know any-

thing until somebody came and spoke to me and says,

*'Are you hurt. Bob?" Just who that was I don't

remember, still I have been told it was Mr. Burney,

Mr. Burney said he was the first man to me, that is

what I remember.

Q. Are you positive you were unconscious at the

time?

A. Well, I don't remember; I was unconscious

because I didn't hardly know what was the matter

with me; I don't know what was the matter of me,

didn't know how bad I was hurt, while I knew I re-

ceived a fall, I was conscious of that part of it, I

had received the effect, I had been hit and fell; the

effects of it, I was conscious of that part, but to

what extent I was uncollective.

Q. Do you remember of any of them asking at

the time how it happened and of your answering that

you missed your hand-hold on the caboose and lost

your balance and fell ?
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A. No, sir, I don't remember making any such

statement to anybody.

Q. Do you remember of making a statement at

the time that you had worked one day too long on

the railroad, and it had to come, something of that

kind?

A. No, sir, I don't remember it.

Q. Do you remember of making any statement

in the hospital at San Francisco about it?

A. Vs^hy, I remember that they asked me when

I went there some questions, but I was so weak from

the shock after going the distance from Winnemucca

to San Francisco that I don't remember what they

asked me, what the questions were, nor what I said.

Q. How long was that after the injury happened ?

A. Well, it was from what time it would take

to reach San Francisco on the second section of No.

3; I went in on the second section, I was told they

put me on the second section of No. 3, and twenty-

four or thirty hours, or eighteen, or something, T

don 't just remember what the train time was then in

getting in there, it seemed to me like an awful long

while before we got there.

Q. I pass you a document; did you ever see that

before ?

A. (After examining paper.) Yes, sir, I believe

I recognize it.

Q. Whose signature is that attached?

A. It is mine.
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Q. That is your signature ? A. Yes, sir.

Q. Do you remember when that document was

executed and the place ? A. Yes, sir.

Q. Wlierewasit^

A. In the claim agent's office in San Francisco.

Q. I wish you would explain the circumstances

under which it was made?

A. I was about ready to be discharged from the

hospital, and I was arranging to get ready to come

home to my family, I had my wife and part of my
family there, they had come out at the time I was

injured and stayed there with me until I was able

to leave the hospital, and I see others going up, and

they talked about my claim, and asked if I was going

to present my claim and get anything out of the

company, and this and that, and if I was going to

present my claim before I went away, and I says, "I

don't know; perhaps I will"; after thinking about

it a while, I concluded I would go up, out of justice

to myself and fairness to the situation, while there

at headquarters of the claim agent, I would go up and

present my claim and try and affect a settlement, be-

lieving that while I was there it was only justice, gen-

tlemanly to go and try and effect a settlement at

headquarters in person, rather than to wait until I

got seven or eight hundred miles or a thousand miles

away, and then try and effect a settlement, and that

is why I went up there to present my claim.
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Q. This was about the time you were discharged

from the hospital ? A. Yes, sir.

Q. That was when?

A. The first of March, 1904.

Q. And you were aware of this statement when

you signed it, weren't you?

A. No, I was not aware that they would use it

against me in trying to effect a settlement like they

have.

Q. You knew the contents of it, didn't you?

A. Well, I knew the contents as giving my un-

biased, unprejudiced feeling other than in a business

way.

Q. It was your intention at that time to make a

full statement of the facts out of which your injur-

ies occurred, wasn't it?

A. Well, I would naturally have to expect that

to make a statement, but I wasn't in no condition

to make a statement at that time. I wasn't overl}^

strong when I left the hospital, and if I had it to do

over again I would not have made the statement in

the condition I was in, because I wasn't fully recov-

ered sufficiently to remember the exact date or cir-

cumstances and the situation to give an intelligent

and fair and impartial statement as I would have

been able to have done if I had been fully recovered.

Q. You considered yourself in proper condition

at that time to be discharged from the hospital,

didn't you?
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A. I did, but the doctors did not. I will explain

my reason for leaving when I did and earlier than I

should have done or would have done, as my wife and

family was there, part of them, I don't mean I have

got more wives than one—^but my wife and children

was there, part of them, and we was run out of

means, out of funds, and if I had stayed there longer

I would have been financially embarrassed, if I had

stayed any longer, so if I could have effected a fair

settlement with them that would have been the end

of it and I would not have left there, but I could

not effect a settlement so I had to leave, as I didn't

have finances to defray expenses there any longer.

Mr. SUMMERFIELD.—I desire to offer in evi-

dence in connection with the cross-examination of

this witness, the document that has been testified to,

and will read the statement to the jury :
" I stepped

across to east side of No. 1 track and was picked by

caboose, and in getting on I grabbed hold of the

handholds on the head end of the caboose, and before

I got my balance to get up on the steps a switch-

stand, about 4 feet high, caught me and I lost my
balance and was thrown down and I rolled under ca-

boose and the wheels passed over my leg and I blame

the S. P. Co. for the accident on the groimd that the

switch-stands are too close to the track. I ask the

company to pay me $30,000. R. M. Burch, Jr. J.

E. Neuman, 3-1-04."

Q. Mr. Burch, in making this statement, if you

had made complaints about the switch-stand being
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bent and out of repair, why didn't you say anything

at all about it in this ?

A. He didn't give me a chance; I answered his

questions as he asked me; the clerk called me into

the desk, he says, "You will have to answer a few

questions I would like to ask you," and I just an-

swered the questions as he asked them, is why it is

in the form that it is. He didn't ask me for an ex-

planation of the bad-ordered condition of the switch,

or what the defective part was about it, so I wasn't

afforded a chance to explain it to him ; he took what

he wanted to satisfy him or them.

Mr. SUMMERFIELD.—I ask that this be marked

Defendant's Exhibit "Z," commencing at that end

of the alphabet, because it is already marked with

an earlier letter.

(Statement admitted in evidence and marked De-

fendant's Exhibit "Z.")

Q. I notice you stated in that that it was too close,

you remember that ?

A. I remembered that, of course, because I had

complained of its being too close, closer than the

other switches, I noticed its being too close.

Q. Who threw that switch at No. 1, immediately

preceding the time you were hurt *?

A. It hadn't been—I don't know who threw it,

as it remained stationery a good deal of tlie time ; it

was only used as we were working west on No. 1, or

when set for No. 1, and we wanted to use the cut-off
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for the main line, we used it then ; it had been set to

let a train off the main line on to No. 1, and re-

mained in that position all the time, or had not been

removed from that position since it was put in that

position to let that train down.

Q. Before you attempted to mount the caboose

had you given the engineer any signal ?

A. I don't remember of giving him any.

Q. Do you know what is called the '

' high-ball '

' by

the railroad men? A. Yes, sir.

Q. Didn 't you give Mr. McDermott, the engineer,

the high-ball signal when he started up, and before

you attempted to mount the caboose?

A. I don't remember of it, I may have done, but

I don't remember of giving him a high-ball signal,

for this reason, I can explain that this way, that Mr.

Burney was with the crew with the caboose and en-

gine, and came from the main line switch and came

down on No. 1 track, and he had been given a signal

to come ahead when he got the switch set, and meet-

ing me further down the line he was already under

way, had received an order to come ahead, so it

didn't necessitate me to give him a high-ball, so I

don't think that I gave a high-ball signal, still I

might have done it.

Q. What is the high-ball signal?

(Witness shows how signal is made.)

Q. What does it indicate in railroad operations ?

A. Go ahead or come ahead.
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Q. Plow close were you to this switch when you

undertook to mount the caboose'?

A. About six or ten feet.

Q. And knowing the condition of that switch, and

having made complaints about it, did you undertake

to mount that caboose within six or ten feet of it ?

A. I didn't have my mind on the switch, I had

my mind on the work, to get the work done, and hav-

ing, as I have stated before, reported the switch I

dismissed it from my mind, and had my mind on my
work, as we say, working in the face of this passen-

ger train, and had so much work to do to get to an-

other point in order to get hold of our work, or else be

knocked out, laid out, so I was not thinking about

the switch at that time ; I had my mind on my work

to expedite it with the quickest possible dispatch in

order to carry out the orders I had received from

the yard-master.

Q. About what time in the day or night was it

when you were hurt?

A. 4:55 or 5 o'clock, it was about five when the

accident happened.

Q. Did they use lamps or targets at that tune on

the switch?

A. It was just getting candle light, lamp light,

just dusk at that time of the year; we had got our

lamps ready to use, but I didn't have my lamp with

me at the time we got this work done.

Q. I mean on the switch itself, which were they
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using, the red and green lights or lamp, or did they

use white at that time ?

A. White, I believe at that time, I don't know

\\'hether they had changed to the green light or not.

Q. The lamps were lit and set in the switch-

stand?

A. Yes, the lamp was on there, I don't know

whether the lamp was lit or not; I didn't discern it

as it was not quite dark enough for it to see, it was

just coming dark, and I was not noticing it, and I

glanced down that way when I crossed over from the

caboose, glanced down there and took a casual glance,

and the track was all lined up, but further than that

I didn't pay any closer attention, further than get-

ting my work done.

Q. If the prongs of that lamp were not bent, if

they were standing straight and not bent, wasn't

that switch situated, with reference to proximity to

those tracks similar to switches generally used by

the railroads in the various switch-yards of the

country ?

A. If it had not been bent you say ?

Q. Yes?

A. If the forks had not been bent it would have

been similar to other switches ?

Q. Yes? A. Yes, sir.

Q. And situated similarly? A. Yes, sir.

Q. And of the same character and pattern of

switches? A. Yes, sir.
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Q. The same you had been accustomed to use and

were familiar with for many years ?

A. Yes, sir.

Q. If it was your judgment at that time that that

switch-stand was too close to the track, wasn't it

also your judgment that every one of them there in

the yard was too close?

A. Not unless there was a defect.

Q. Then if there had not been this defect about

the prongs, you do not claim that this one was too

close, do you ?

A. I would not have thought so much about it ; I

would not have noticed it so quick, nor give it the at-

tention; of course, they're established there and we
had to put up with it, had to work with them or let

them alone and get away from them.

Q. You understood that and you took those

chances ?

A. Yes, sir, with the understanding they were to

be maintained in a safe and proper condition for

operating.

Q. If I understand you correctly, you are basing

your claim on the fact of those prongs being bent

there, that otherwise it was in the same position of

switch-stands generally, and the same pattern ?

A. The defect of the leaning condition of the

switch, which I can say with safety that there ain't

a switch in their yards, in that yard or nine-tenths

of the yards on the system, but what leaned through
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the head-block being too high, they lean to-day ; that

every switch leans to-day from an angle of two and

and a half to three inches through the head-block be-

ing higher, tilting it over.

Q. Are you positive of that?

A. Yes, sir.

Q. Is that condition local to that j^ard or is it

applicable to railroad yards generally, do you say ?

A. Well, generally.

That is all.

Redirect Examination.

(By Mr. HENDERSON.)
Q. This paper that is marked Defendant's Ex-

hibit '^Z" on cross-examination, is that in your hand-

writing? A. No, sir.

Q. It is just your name ?

A. That is all.

Q. Before you signed it did you read it over?

A. No, sir.

Q. Who wrote that?

A. I don't know his name, it was a clerk up in

the office there.

Q. He asked you questions and you gave an-

swers? A. Yes, sir.

Q. And he wrote it down ? A. Yes, sir.

Q. That is partially true, is it not ?

A. Yes, sir, partially true.

Q. And there are facts and things that you claim

that are not in there ?
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A. Yes, sir, more to that statement.

Q. And this language is his language, not yours ?

A. Yes, sir; he took it from my answers of yes

and no, or in describing how I met with that acci-

dent.

Q. Mr. Burch, how much nearer is that switch-

stand to track No. 1 than to track No. 3 ?

A. Twelve inches or one foot. Twelve inches

closer to track No. 1 than it is to track No, 3, just

south of it.

Q. How, is that switch operated, it is by lever, is

it not? A. Yes, sir, by lever.

Q. How long is that?

A. It is about 14 or 15 inches long.

Q. How much does it weigh ?

A. It has a ball on the end of it will weigh in the

neighborhood of seven or eight pounds.

Q. When you throw those switches about where

do you stand ?

A. We have to stand at one side, this lever—in

illustration I would have to have something to get

hold of.

Q. Well, take one of your crutches and make that

the switch-stand.

A. Well, we will do it this way ; that is the stand

and here is the lever that operates—this is the stand

and this the tracks running this way, it goes there

parallel either way. (Illustrating.)
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Q. Whereabouts do you stand with reference to

the switch-stand?

A. Stand right to one side. Pick up this lever

and throw it over that way to throw the switch to

guide from one track to the other.

Q. Is it necessary to go out to the end of that

lever to throw it? A. No, sir, not necessary.

Q. When that lever is thrown over so it would lie

towards track No. 3, how far is the end of the lever

from the outside rail ?

A. From which track, No. 1 or No. 3?

Q. No. 3?

A. It would be about four feet and a half.

Q. You don't understand iiaj question. How far

are those tracks apart ?

A. Well, I have forgotten.

Q. Take No. 1 and No. 3, now how far are they

apart, how far iy it from center to center ?

A. Thirteen feet.

Q. Cannot you figure out how far they are apart ?

A. Well, that would make them about 4 or 5 feet

between tracks or rails—between 8 and 10 feet from

rail to rail.

Q. You say the switch-stand sat three and one-

half feet from track No. 1 and four feet from track

No. 3?

A. Four and a half feet from track No. 3.

Q. Four and a half feet from track No. 3 ?

A. Yes, sir.
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Q. How long is that lever?

A. Well, the lever is about 15 inches long.

Q. When that is thrown out towards track No.

3, cannot you figure out about how far the end of it

would be from the track, you take 15 inches off of

4 feet and a half, don't you?

A. It don't quite go clear up to the rail on track

No. 1.

Q. I am not asking anything about the rail.

That lever operates from the center, doesn't it?

A. From the center of the switch-stand.

Q. And the center of the switch-stand is 4% feet

from track No. 3? A. Yes.

Q. And the lever is 15 inches long ? A. Yes.

Q. Now, if you take 15 inches from 4 feet and a

half, would not that be the distance ?

A. Yes, sir.

Q. It would be the difference between four feet

and a half and 15 inches? A. Yes, sir.

Q. I did not understand you when you made a

reply to counsel for defendant. Are those switch-

stands in the Winnemucca yards of the same size?

A. No, sir, not all of them.

Q. I understood you to say they were?

A. No, sir, I said they are different sizes.

Q. Did you understand counsel when he put that

question to you that they are all the same?

A. No, sir, I don't think I did.
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Q. Well, if you did answer that way, do you wish

to change it ?

A. Yes, sir, if I said the answer that they were

all the same height and same kind, that is these out-

side general construction.

Q. You have some high switches there, haven't

you? A. Yes, sir.

Q. How high are they ?

A. Seven feet and a half high.

Q. How far do they stand away from the track ?

A. Stand about four feet and a half, I think—

T

forget. I have measured them but I have forgot-

ten just what the measurements are.

Q. About how many switches are there in that

yard of about the same height that you got injured

on?

A. Well, there is ten or twelve or fourteen.

Q. I understand you to say on cross-examination

that the prongs, which are a part of the shaft, were

bent? A. Yes, sir.

Q. And in these prongs the lamps is set?

A. Yes, sir.

Q. And the shaft also leaned?

A. Yes, sir.

Q. Now, what made that shaft lean?

A. From the switch being placed, or stands upon

a long tie which is called a head-lock and extends out

two or three feet farther than the regular ties, and

this switch is placed upon that and that end of the
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switch under weight, that is, the weight of the track,

the passage of the cars over the road or track four

or five feet away from that has a tendency to and it

has raised the outer end of that.

Q. • After running over it a while?

A. Yes, after running over it a while it will sink

the tie down where it has run over and leave the end

raised up, which will tilt the switch.

Q. Now, do you remember about how much lean-

ing there was there ?

A. Well, about three or four inches.

Q. So when the switch was sent so as to let the

cars come off of the main track onto track No. 1, it

made the top of the switch go towards the train or

car?

A. Yes, sir, lean towards track No. 1, or the cars,

towards the cut-off or track No. 1.

Q. When the switch was thrown so as to let the

cars pass up and down track No. 1 the bend would

be in which direction ?

A. Parallel with the track.

Q. Parallel with the track itself ?

A. With the track itself.

Q. What made that?

A. Through the operation of the smtch.

Q. It turned quarter way round ?

A. Turned quarter way around, and would turn

the elevation of the bend to j)arallel of the track.
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Q. I asked you on my direct examination if yon

knew of your own knowledge of the yard-master or-

dering repairs to be done, and I think you said yes ?

A. Yes, sir.

Q. Now, counsel on the other side insist that you

said Mr. Fridley, who was that that ordered repairs ?

A. Mr. Smith on one occasion there while I was

working there, in September, I think it was, we found

a broken frog in the east end of the yard, something

like eight or ten inches of the end of the frog broke

off, and we repaired it ; Mr. McErnerny, foreman of

the crew I was working with, reported it to Mr,

Smith, and Mr. Smith says, "All right, I will see it

is fixed," and later sent an order down to the section

foreman to have it fixed, and he did do, that is he

weeks later it was repaired,

said he did, and it was repaired, some ten days or two

Q. In order to get this matter straight, are you

sure about the dates
;
you have alleged the 20th and

24th day of October, was when you made these re-

ports ?

A. Well, I am reasonably sure, it was a short time

before I was injured.

Q. But you don't know whether it was the 19th or

20th or 21st, do you? A. Not positively.

Q. That is your best recollection ?
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A. Best recollection, yes, it was about that date.

Q. Did I understand you to say you had made

this report to Mr. Fridley first ?

A. I believe, so, yes.

Q. Then you made it to Mr. Kitto?

A. Yes, sir.

Q. Now, did I understand you to say you had

notified Mr. Burney, the other switchman, before you

had made the report to Mr. Fridley ?

A. Well, I will say this, I don't know whether it

was a day or two before, I don't remember just when

he started to work with me as a new man, whether

the day before or that day.

Q. You know that you did tell Mr. Burney some-

thing ?

A. Yes, but I don't just remember when he came

to work with our crew ; but I remember of making

mention of it to be careful, as was the custom in our

work.

Q. When you told Mr. Fridley this did he say

that he would have it looked after ?

A. Yes, sir.

Q. Did you rely upon that?

A. Yes, sir.

Q. And when Mr. Kitto did the same, did you rely

upon that? A. Yes, sir.
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Q. Do you know how high that switch-stand was ?

A. I measured it afterwards and it was three foot

three inches high, I believe,

Q. Do you know how long it would take to make

those repairs on the switch-stand you complained of ?

A. It would not take long, I would not think, that

is some parts of it, the bent forks could have been

repaired very quickly, and in a short time.

Q. You could put in a new switch in how long, in

a day?

A. Oh, I should think so, I am not familiar with

that class of work.

Q. That switch is just bolted onto that stand?

A. Yes, spiked in there.

Q. From your observation in working around a

railroad, cannot you tell how long it would take to

put a switch in there ?

A. In comparison with other classes of work I

have done in a similar way it could be done, I guess

in a few hours.

Q. That is your best judgment?

A. Yes, sir.

Q. At the time you were injured how much were

you earning?

A. Ninety-five to a hundred dollars a month.

Q. Had you acted as foreman there?

A. Yes, sir.
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Mr. SUMMERFIELD.—That is immaterial and

not pleaded.

The COURT.—A¥ell, you will get that by what he

received as pay.

Mr. HENDERSON.—Were you in line for ad-

vancement *? A. Yes, sir.

Recross-examination.

(By Mr. SUMMERFIELD.)

Q. Mr. Burch, is it not true that in order to have

placed that switch-stand further from the track with-

out bringing it closer to the other track there, that

it would have necessitated the change of the entire

trackage of the line there ?

A. No, I don't believe it would.

Q. Would not it have that western portion there ?

Mr. HENDERSON.—Understand the question be-

fore you answer it.

A. I don 't understand it yet.

The COURT.—Whenever you don't understand it

frankly say so; don't attempt to answer anything

you don't understand.

Mr. SUMMERFIELD.—I will restate the ques-

tion.

Q. Mr. Burch, is it not true that in order to have

removed that switch-stand further from track No. 1
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without making it correspondingly closer to the op-

posite track between which it is situated, that it

would have required a change of the trackage of that

entire portion of the yard ?

A. No, I don 't think it would ; I don't see any rea-

son why it could not be placed in the middle of the

track simply by having a longer tie to place them on,

and lengthening the connecting rods.

Q. Do you know how much closer it was to track

No. 1 than to the opposite track? A. Yes, sir.

Q. How much I

A. Twelve inches, or one foot; one foot closer to

No. 1 track than it was to No. 3 track.

Q. Now, you have spoken about the high switches

there ; those are never used in practical railroa^ op-

erations except where there is plenty of space and in

proximity to the main track, is not that so ?

A. I believe so, yes.

Q. In the operation of switches and side tracks

where there is a network of them, is it not the uni-

versal custom amongst railroads to use what they

ca,ll "ground switches?"

A. Yes, sir; but they ain't, in my opinion, a

ground switch, other than the lever lays on the

ground, and they have a target, this target maintained

there of three or four feet high; to my understand-

ing of a ground switch it ain't a ground switch; I
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can cite you two instances where they have ground

switches, called ground switches, in places where it

is too close to maintain switches with the target on;

in the Carlin yard is one, right in the corner of the

track in front of the waterhouse there, or machine-

shop, or oilhouse, where it is too close to maintain a

switch with a target of any kind on, and it has just

the same kind of lever, a similar lever, to what is

used on these low switches with a target, and that is

my understanding of a ground switch which had

ought to have been maintained there.

Q. Do you wish to be understood by this Court

and jury as testifying that those targets are three

or four feet high?

A. Was that a question? Well, to be accurate,

of course we can place it three foot three, or three

foot and a half, that is my measurement of it ; I meas-

ured them, and I measured them I think three foot

and a half.

Q. Don't you know, as a matter of fact, that the

lantern which sets on top, the top part of that is only

about three feet high? A. No, sir.

Q. What do you call the targets ?

A. The targets are the wings that extend out di-

agonally each way from the shaft, extend out each

way in four directions.
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Q. They are between the base plate resting on the.

head-block and the lamp which sets above them, ain't

they*?

A. They are above the metal base with a shaft or

rod extending up two foot high, and are fast to that,

and extend out eight or ten inches, about eight inches

each side of it, with a fork ten or twelve to fourteen

inches high, which holds the lamp, and the lamp is

placed down over that, which puts it up eight or ten

inches higher to the top of the lamp, making the

switch three foot three inches high.

Q. Is it not true that this particular switch to

which we have special reference, that the top of that

target from the base is not to exceed two feet ?

A. I believe so, that is right.

Q. Now with reference to the inclination of that

tie ; by that you mean the tie which they term a head-

block, where the switch is placed on it, don't you?

A. Yes, sir.

Q. And at this particular place are those rails

which it operates, a straight track or on a curve ?

A. Straight track, on a straight track the switches

are.

Q. That tie runs all the way across and under both

rails don't it? A. Yes, sir.
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Q. What is there in that case to cause to tilt in an

opposite direction from the switch and incline the

switch toward the track ?

A. Through its extending out two or three

feet further, or being longer than the ordi-

nary tie gives it more base, covering more base to

support the weight passing over it, and in the settling

of the weight passing over it it raises that end of the

tie out through being long, which will lift any object

on top of it perpendicular up above it.

Q. Did you ever notice any spikes being drawn

opposite the switch there ? A. Yes, sir.

Q. At this particular one did you ever ?

A. Well, no, I don't remember of any spikes be-

ing drawn out or missing, while I have noticed them

loose.

Q. If it did have that effect, wouldn't it draw the

spikes on that side? A. No, sir.

That is all.

Mr. R. F. BURNEY, called and sworn on behalf

of the plaintiff, testified as follows

:

Direct Examination.

(By Mr. HENDERSON.)

Q. What is your name? A. R. F. Burney.

Q. How do you spell that last name, B-u-r-n-e-y

orB-i-r? A. B-u-r.
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Q. Where do you live ?

A. Cfoldfield, Nevada, at present.

Q. What business have you been engaged in the

last eight or ten years'?

A. Railroading principally.

Q. Did you ever work for the Southern Pacific?

A. I did.

Q. When?

A. Along about the 20th of October, 1903, until the

first of January, 1904.

Q. Do you know Mr. Burch ? A. I do.

Q. The plaintiff in this action?

A. Yes, sir.

Q.. Where did you first meet him?

A. Winnemucca.

Q. Do you remember about when you first saw

him, do you remember the exact date ?

A. About the 20th, somewhere along about the

20th of October.

Q. Where were you working, in the Winnemucca

yards? A. I was.

Q. In what capacity ? A. Switchman.

Q. Were you working with Mr. Burch?

A. Yes, sir.

Qi The same crew? A. Yes, sir.

Q. Do you remember of Mr. Burch being injured

in those yards? A. Yes, sir.



vs. Robert M. Burch. 121

(Testimony of R. F. Burney.)

Q. Do you remember about what time it was ?

A. The 26th of October.

Q. Have you an independent recollection about

that? A. Well, yes.

Q. What is it?

A. Why, it is an accident happened, something

that didn't happen every day, and it was naturally

impressed on your mind ?

Q. What were you doing just immediately pre-

ceding his being injured?

A. We were changing the caboose on each down

train.

Q. Where were you changing cabooses there?

A. From the caboose track No. 1.

Q. What direction did the tracks run in that

yard ? A. East and West.

Q. You have a main track, have you?

A. Yes, sir.

Q. Then what is immediately south of that?

A. No. L

Q. Then south of No. 1 ? A. No. 3.

Q. And what is next to south? A. No. 5.

Q. And going north ?

K. Caboose track, at that end of the yard*

Q. Were you engaged with the switch-stand out

in the west end of the yard near the caboose track,

out on track No. 1 where you switch cabooses off from
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the caboose track from the main track and then on

to track No. 1
"? A. I was.

Q. Were you engaged with that west switch?

A. Yes, sir.

Q. Where there end switches there ?

A. There were.

Q. About how far were they apart?

A. About five or six feet, something like that.

Q. Will you just describe in your own language

to the Court and jury what you and Mr. Burch were

doing just immediately preceding and up to the time

that he was injured?

A. We went into the caboose track, east end, and

dropped the caboose out, got it ahead of the engine,

went up to the cut-off, Mr. Burch dropped off, lined

up the west end of the caboose track so we could

kick the caboose in we were getting back for this

train; I went up the main line switch, came up the

cut-off; Mr. Burch crossed over to the main line

switch and went to catch on to cut-off No. 1 when he

was hurt.

Q. How far were you standing from Mr. Burch

when he was struck by the switch-stand?

A. Probably three or four feet.

Q. Were you looking at him? A. I was.

Q. Did you see him make the mount?

A. I did.
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Q. Did he make it in the usual way ?

A. Yes, sir.

Q. Did he have hold by both hands?

A. He did.

Q. And he was carried along up to this switch-

stand and was knocked off? A. Yes.

Q. Had you noticed that switch-stand before that

time?

A. I had when Mr. Burch called my attention to

it.

Q. In what condition was the switch-stand?

A. Why, it was leaning—bent.

Q. When the switch was turned to let you onto

the main track, or from the main track onto No. 1,

which way would the switch then lean ?

A. Leaned to the track.

Q. That would be track No. 1 ? A. Yes, sir.

Q. When the switch was turned so you could go

straight up and down track No. 1 which way would

it lean ? A. Lean with the track.

Q. Do you know about how much that switch-

stand leaned there, including the prongs ?

A. Five or six inches, I think.

Q. The prongs are part of the switch-stand, are

they not ?

A. Yes, sir, a continuation of the switch-stand.
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Q. And about how heavy is the iron that goes

around this lamp which you call the prongs ?

A. I think it is about a half inch rod.

Q. Half or quarter?

A. Probably a quarter; I don't know.

Q. You don't know exactly? A. No, sir.

Q. Prior to the time that Mr. Burch was injured

were you in the office and did you overhear a con-

versation between Mr. Burch and Mr. Kitto?

A. I did.

Q. Who was Mr. Kitto?

A. He was the agent.

Q. Do you remember about when that was in ref-

erence to the accident to Mr. Burch ?

A. It was two or three days before.

Q. What was that conversation as near as you

can detail it?

A. He told Mr. Kitto that switch was in bad or-

der, it was dangerous and it should be fixed, that is

about all I think that he said.

Q. Did you hear Mr. Kitto say anything to any-

body?

A. He said something to Mr. Smith ; he first told

Mr. Burch that he would see it was fixed, or some

words to that effect, and then he said something to

Mr. Smith, I didn't understand and didn't pay any

attention to what he said.
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Q. Where were you standing when Mr. Burch

was hurt?

A. I was on the caboose platform, the east end.

Q. Is that the end that he got onto ?

A. Yes, sir.

Q. Did he get onto the side that you usually get

on, that it was customary to get on ?

A. Yes, he was on the engineer's side.

Q. Was it your custom and the habit among the

employees in that yard to mount moving trains go-

ing at the speed that train was ? A. Yes, sir.

Q. Was that necessary in order to accomplish

your work ? A. Why, I think so.

Q. That is to say, every time when you were

switching and an engine and crew came along, you

didn't have it stop and the switchman get on?

A. We would not get very much work done if we

did ; I don't think you you would work very long for

the company.

Q. Did you help pick Mr. Burqh up ?

A. I did.

Q. In what condition was he ?

A. Why, he seemed to be suffering quite a lot of

pain,

Q. Was he in sort of a dazed condition?

A. Seemed to be, yes.

Q. Did you have any talk with him?
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A. I did.

Q. What did you say to Mm'?

A. I says, "Are you hurt, Bob?" He says, "My
God! look at my feet"; that is all that he says.

Q. Did you help to put him onto the car %

A. I did.

Q. Put him right onto that caboose?

A. We did.

Q. Then where did you take him ?

A. Down to the depot.

Q. Do you remember who went down to the de-

pot with you on that car ?

A. I supposed it was the brakeman, I don't

know, I knew him at that time by sight, but I didn't

know his name ; I knew he was a brakeman.

Cross-examination.

(By Mr. SUMMERFIELD.)

Q. What is your business or occupation?

A. I have followed railroading more than any-

thing else for the last fifteen or sixteen years.

Q. What are you doing now %

A. I have been prospecting.

Q. You followed railroading for fifteen or sixteen

years ? A. Off and on.

Q. Where?

A. Texas, Mexico, Arizona and Nevada.



vs. Robert M. Burch. 127

(Testimony of R. F. Biirney.)

Q. What companies?

A. M. K. and T., Sherman and Shreveport, Mex-

ican Central, Santa Fe, Prescott and Phoenix, South-

ern Pacific and United Verde.

Q. That is an Arizona road, is it not?

A. Yes, sir.

Q. In what various capacities have you been

working? A. Brakeman and switchman.

Q. Have you ever worked for any considerable

length of time for one company ? A. Six years.

Q. What company was that ?

A. M. K. and T. and Sherman, Shreveport and

Southern, that was the same road, only it changed

names.

Q. When did you commence to work for the

Southern Pacific? A. In October, 1903.

Q. What time in October?

A. It was along about the 20th some time ; I don't

remember whether it was before or after, it was about

the 20th.

Q. Were you acquainted with Mr. Burch before

you commenced working for the company on or about

the 20th? A. No, sir.

Q. Had you ever seen him to talk with him until

you commenced working for the Southern Pacific at

about that time ? A. No.
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Q. Was it after you commenced working for the

Southern Pacific that you say that he spoke to you

about the switch down there?

A. I think it was the first day that I worked in

the yard.

Q. Was there any one present at that time ex-

cept you and him?

A. No, we were working, only two of us, on the

crew.

Q. Did he speak to you about it first or did you

speak to him ?

A. He called my attention to it ; we were working

in that end, in that part of the yard, and he told me

to look out for that switch, it was in bad order.

Q. How close were you to it at that time %

A. I suppose five, six or eight car lengths, some-

thing like that.

Q. Did you go and look at it %

A. No, sir, I looked at it from where I was ; I

could see it was leaning.

Q. In what direction were you standing from it ?

A. I was standing east of it.

Q. On the same side of the track No. 1 where the

switich is situated?

A. I had to be, we had cars on the track.

Q. Did you sight it to see? A. I looked.
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Q. Wasn't there another switch between you and

it? A. There was.

Q. Of the same height? A. There was.

Q. The same kind and pattern and character,

wasn't it? A. Same kind of a switch.

Q. And did you look over that switch and see that

this other was leaning, or how did you perform that ?

A. I looked to the side of it, it was leaning so that

you could see it between this first switch and the car.

Q. And you could see that the prongs were bent

six or eight car-lengths away ?

A. No, I don't say that.

Q. Well, how far was it away, then ?

A. I could see that the switch was leaning when

I was six or eight cars away.

Q. Could you see that the prongs were bent?

A. I could not from there, no.

Q. How much was it leaning ?

A. Why, I suppose five or six inches.

Q. Towards which track ?

A. Towards No. 1.

Q. Did you and Mr. Burch have any further talk

about it at that time ? A. That was all.

Q. Did he tell you to look out and be careful in

working there, that it was dangerous.

A. He did.
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Q. And did he say in what respect it was danger-

ous? A. He said it was in bad order.

Q. Did he say ami;hing about the iron prongs be-

ing bent? A. He did not.

Q. Did he say anything more definite than that

it was in bad order ?

A. That was all, all that was necessary.

Q. When did you ever personally examine that

switch ?

A. Why, I believe I looked at it that afternoon,

later.

Q. That same day ?

A. I think it was that same day.

Q. Went up to it and looked at it ?

A. Yes, sir.

Q. What condition did you find it in ?

A. Found the prongs were bent a little, enough

to throw it probably two and a half inches or three

inches out of the way.

Q. In what way ^ere they bent ?

A. Bent just the same as you would bend any

other iron, I suppose.

Q. You can bend an iron in more ways than one,

can't you? In what way was this bent with refer-

ence to the tracks ?
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A. It was bent toward the tracks, when the switch

was lined for the cut-off, when lined straight for one,

the west one, it was bent with the track.

Q. Were the prongs spread? A. No, sir.

Q. Were they both bent in the same direction •?

A. They were bent sideways, yes ; I guess that is

what you would call it.

Q. What rate of speed do you say that that ca-

boose was running or they were running, at the time

that Mr. Burch attempted to mount it ?

A. Seven or eight miles, I should judge.

Q. Is that rate of speed safe for any one to board

a car amongst those side-tracks and switches ?

A. Yes, sir, for anybody that is accustomed to it.

Q. Don't you know, as a matter of fact, Mr. Bur-

ney, that eight miles an hour amongst those switches

and on side tracks is recognized by the railroad men

as being too fast for any one to mount with safety ?

A. No, sir.

Q. You heard Mr. Burch make a complaint to

Mr. Kitto? A. I did.

Q. What do you say were the words that he used

to him?

A. He told him that the switch was dangerous and

ought to be fixed. I believe he said something about

reporting it before, or something; I think that he

did, if I remember right.
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Q. Have you any recollection of that at all?

A. Of what?

Q. About his saying that he had reported it be-

fore? A. I think he did.

Q. Did he state in any respect wherein it was out

of order, or ought to be fixed ? A. No.

Q. Didn't mention anything, except just spoke
of it generally?

A. It was dangerous, in bad order, that is all that

is necessary in reporting anything like that.

Q. I am not asking for your opinion about what
is necessary. What was said; was there anything
further said? A. I think that was all.

Q. What did Mr. Kitto say when he told hhn that ?

A. He says,

'

' All right, I will see that it is fixed,
'

'

or *'will have it fixed."

Q. What was it that he said to Mr. Smith ?

A. I don't know ; he said something to Mr. Smith.
I didn't pay any attention, but turned around and
walked out about that time.

Q. Did you hear anthing that Mr. Smith said at

all? A. No.

Q. Nothing said at all about what was necessary

to fix it, or wherein it was defective, or anything of

that kind? A. No, sir.

Q. Did you see any sign given to the engineer,

Mr. McDermott, before they started up, immediately
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preceding the time that Mr. Burch undertook to get

on that caboose?

A. No, sir, except the one I gave.

Q. What one did you give ?

A. I gave the signal to come ahead.

Q. Is that what the railroad men call the high-

ball?

A. Oh, no, not necessarily; that can be a come

ahead signal.

Q. How is it made?

A. I gave a signal this way. (Illustrating.)

Q. A high-ball is this way. (Showing.)

A. Yes.

Q. Did you see the high-ball given at alLthere ?

A. I did not.

Q. Where were you standing when Mr. Burch fell

under the car or was thrown under the car, which-

ever it might have been ?

A. I was on the platform, the east end platform

of the caboose that he tried to get on ; I was about the

center of the platform when he got hold of it, and as

he fell I went over to the side and looked around to

see what he was doing.

Q. From what point did you jump on compared

with the point where Mr. Burch undertook to get on

when he got hold of the handrails ?

A. I got on at the main line switch.
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Q. How far was that to the west from where he

midertook to get on ?

A. Pour or five or six car-lengths.

Q. What were you doing at the time on the plat-

form, anything ? A. Not a thing.

Q. Could you see the switch at the time that he

feU off, at the time Mr. Burch feU off?

A. What switch, the one that hit him ?

Q. Yes? A. I could.

Q. Standing on the middle of the platform at the

east end of the caboose, and Mr. Burch hold of the

handrails, could you look down and see that switch?

A. Yes, sir.

Q. How far was it from that switch where he first

caught hold of the handrails ?

A. Eight or ten feet, seven or eight or ten feet,

something like that.

That is aU.

The Court admonishes the jury and Court ad'

journed until Tuesday, January, 9, 1906, at 10 o'clock

A. M.

Court convened January 9, 1906, 10 o'clock A. M.

Mr. SUMMERFIELD.—If the Court please, I

would like to recall Mr. Burney for further cross-

examination ; I think I stated, and possibly the Court

so understood it, that it was all, but it was not my in-

tention.
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The COUET.—You have a right.

Mr. R. F. BURNEY, recalled for further cross-

examination, testified as f.ollows:

(By Mr. SUMMERFIELD.)
Q. You testified, Mr. Burney, that after Mr.

Burch was hurt that you helj)ed to put him on the

caboose and take him down to the office?

A. I did.

Q. And while there at the office, do you remember

who else was present after you took him down?

A. I do not; I didn't remain at the office longer

than just to help take him out of the car.

Q. Do you remember whether Mr. McDermott,

the engineer, was there? A. He was.

Q. And Mr. Williams, a brakeman?

A. I think he was, I am not sure.

Q. Now I will ask you to state whether at that

time you remember that a report was made by the

different trainmen to Mr. Kitto, stating what the

facts were there ? A. Right at that time ?

Q. Yes? A. There was none.

Q
A

Q
A

Q

How long was it afterwards ?

It was after seven o 'clock that night.

You remember about that, do you?

I do.

And you were present there at the time

'
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A. I was.

Q. And the others were present, I believe ?

A. Mr. McDermott was.

Q. And Mr. Williams'?

A. No, sir, not at the time I was.

Q. You heard the report made out?

A. I only heard what I told.

Q. Well, you gave your version of the report

there? A. I did.

Q. Mr. Kitto took it down, did he not ?

A. Yes, sir.

Q. Did you state at that time that you saw the

injury as you have stated in your testimony?

A. I did.

Q. And was the version which you gave to Mr.

Kitto what you did see and knew ? A. Yes, sir.

Q. Now, I call your attention to this report, and

ask you to look at this portion, and see if that was in

accordance with the statement that you made, and

was taken down by Mr. Kitto ; I might ask further,

that is what is called the accident report, is it not?

A. I suppose so. (Witness examines report.)

Part of it is right.

Q. Wasn't this report read over to you before

you signed it ? A. No, sir.

Q. Well, you signed it, didn't you?

A. I did.
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Q. What part of it. Do you wish to see it first?

Mr. HENDERSON.—Yes. This don't seem to be

signed at all. Not by anybody, only in typewriting.

Mr. SUMMERFIELD.—He says that he signed it.

I am using the typewritten copy. I am not question-

ing him about his signature to that at the present

time, but about that portion of it embodying the facts.

Mr. HENDERSON.—I think counsel should es-

tablish first that this is a true copy of the original re-

port that the witness signed.

Mr. SUMMERFIELD.—I wiU withdraw that

question, and ask a question on a different line.

Q. Mr. Burney, is not it true that at that time,

you, in connection with the other trainmen, stated to

Mr. Kitto when he was making out the report that

Mr. Burch was standing on the right-hand side of

No. 1 track opposite the caboose track, and attempted

to catch hand-holds on forward end of caboose but

missed, falling under the caboose?

A. I never stated so.

Q. Did you state that, in effect, to Mr. Kitto ?

A. Did I what?

Q. Did you state that in substance or effect to

Mr. Kitto at that time ? A. I did not.
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Q. Didn't you sign an accident report with Mr.

McDermott, Mr. Pratt and Mr. Williams, prepared

by Mr. Kitto?

A. If I remember right, I signed it first, whether

anybody else signed it or not I don't know; Mx. Mc-

Dermott was in the of&ce.

Q. Didn't you read that report before you signed

it? A. I did not.

Q. Didn't you know at the time, Mr. Burney, as

a railroad man, that you and no other railroad man

in making a report of accidents, are required to sign

a report without first satisfying yourself of the truth

of it, and if it contains anything not in accordance

with your recollection of it, that you have the right,

and that it is your duty to make an independent re-

port yourself of what your recollection of it was 1

A. Well, I don't know how to answer that ; I have

about a dozen questions there to answer.

Q. I ask the stenographer to read it over care-

fuUy.

(Question read.)

A. I know it is customary, and you have to sign

an accident report; it is a matter of form; you will

either have to sign it or quit.

Q. Wasn't it entirely within your knowledge that

you should, if an accident report was presented to

you, satisfy yourself of the truth of it, and if not sat-
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isfied, to make an independent report of what your

version of it was, and as you remembered it?

A. Well, it was satisfactory to me either way.

Q. It was satisfactory to .you either way?

A. Would have been, yes ; I had to sign it.

That is all.

Redirect Examination.

(By Mr. HENDERSON.)

Q. Mr. Burney, do you know what part of the

switch struck Mr. Burch?

A. It was the lamp.

Q. The top of the switch ?

A. The top of the lamp?

Q. Do you know about what the diameter of that

lamp is?

A. No, I don't, close to three inches, I suppose,

the top of it.

Q. What do you mean, Mr. Burney, by saying

that the report would have been satisfactory either

way that Mr. Kitto had made it ?

A. Well, I had to sign it as a matter of form.

Q. Do you know what statement

—

Mr. SUMMERFIELD.—I object to the statement

of compulsion unless the facts are stated showing

that there was compulsion of some kind.
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The COURT.—Probably he had better explain it.

Ask your question again.

(Question read: "What do you mean, Mr. Bur-

ney, by saying that the report would have been sat-

isfactory either way that Mr. Kitto had it?")

The COURT.—He wants to know what you mean

by that statement.

A. Well, it was a matter of form; I had to sign

it, and it didn't particularly make any difference to

me. I wasn't interested either way. I supposed, of

course, that he would put it down as I gave it to him,

and that was all that was necessary.

Q. (Mr. HENDERSON.)—Did you make a

statement to him about how the accident happened?

A. I did.

Q. Do you remember what that was?

A. I do, about what it was.

Q. Will you state it? State what it was
^

A. I told him that Mr. Burch was standing there,

the caboose came up to him, he caught hold, he was

carried up to the switch-stand, and the switch-stand

knocked him off; he had not gotten up, gotten his

balance.

Q. What do you mean by balance?

A. He was catching on; a man has not balance

until he gets straightened up.
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Q. When he is over sideways you call it off his

balance? A. I do.

Q. And when erect he is on his balance?

A. On his balance, yes.

Q. Did you suppose Mr. Kitto put it down the

way that you gave it to him %

Mr. SUMMERFIELD.—Well, I object to suppo-

sitions.

The COURT.—He can state what he gave to him

;

he says that he supposes he did; it is simply an ex-

planation of the fact that he did not read it over, I

suppose.

Mr. HENDERSON.—That is aU.

Q. (Mr. SUMMERFIELD.) One other ques-

tion with the permission of the Court. Didn't you,

Mr. Burney, state to Mr. Kitto explicitly, that Mr.

Burch in attempting to get on missed his handhold %

A. I did not.

That is all.

MR. WILLIAM FRIDLEY, called and sworn on

behalf of the plaintiff, testified as follows

:

Direct Examination.

(By Mr. HENDERSON.)

Q. What is your name ?
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A. William Fridley.

Q, Where do you live ?

A, Winnemucca, Nevada.

Q. How old are you 1

A. Forty-three years old.

Q. Have you been in the railroad business?

A. Yes, sir.

Q. For how long? A. Fifteen years.

Q. What employment have you been in?

A. I have been employed on railroads in differ-

ent capacities, brakeman, conductor, switchmatn,

yardmaster, and baggage man.

Q. Were you in the employ of the Southern Pa-

cific Company in October, 1903 ? A. I was.

Q. In what capacity?

A. As switchman and yardmaster.

Q. What time in the month of October were you

acting as yardmaster ?

A. It was the latter part of the month ; I don't re-

call the date; I can't now; it was the latter part of

the month.

Q. Do you remember Mr. Burch working there?

A. I do.

Q. Do you remember a switch-stand out west of

the depot that throws the switch from track No. 1

crossing over to the main track, about opposite the

caboose track? A. Yes, sir.
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Q. The west switch'? A. I do.

Q. And the west switch-stand?

A. Yes, sir.

Q. Do you know about how far that is west of the

depot 1

A. Well, it is, I should say, it was, less than a

quarter of a mile ; it seemed to me, a quarter, I sup-

pose.

Q. What do you call that cross-over that leads

from the main track down to track No. 1?

A. What do you call that cross-over? We call it

the cross-over. <

)

Q. That is the name of it in railroad parlance ?

A. Yes.

Q. And do you know the switch-stand on track

No. 1 that throws that switch to let a train go from

track No. 1 up onto the main track?

A. Yes, sir.

Q. As yardmaster there, will you explain to the

jury what your duties were ?

A. Well, I was supposed to look after the making

up and putting away trains, and my duties also were

to hire and discharge men, the employees of the yard.

Q. Have you been troubled with pneumonia late-

ly? A. I have.

The COURT.—Talk a little slower and speak as

distinctly as you can.
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Q. Now go ahead.

A. I was supposed to look after the business that

was carried on in the yard there during these partic-

ular hours that I was on duty, and to hire and dis-

charge men.

Q. Was one of your duties to order repairs made ?

A. Yes, sir.

Q. Do you remember during the month of Octo-

ber of any complaints being made to you about this

west switch-stand heretofore referred to?

A. I do.

Q. Do you remember about when that complaint

was made to you"?

A. It was a very short time prior to my dismis-

sal there.

Q. When was your dismissal?

A. I think, as near as I can recall, it was the 25th

day of October; that was the last day I worked; it

was on the 26th, you might say, I was discharged.

Q. Do you know who made that complaint to you ?

A. To the best of my knowledge, I do.

Q. Who? A. Mr. Burch.

Q. What was that complaint ?

A. In regard to the switch leaning, being too close

for safety to pass between moving cars, or it was too

close to pass between cars standing.

Q. On what account?
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A. I cannot say what caused it, more than, to the

best of my recollection, there was one thing that

caused it to lean, was cars passing over this switch-

block that supported the stand would naturally send

the center of the block down or the ties, some people

call it, that would naturally cause the stand to lean

in; however, the prongs were bent, the prongs that

supports the lamp.

Q. Did you order the switch-stand to be fixed ^

A, No, sir.

Q. Why didn't you I

A. Well, I suppose I was like the balance of rail-

roiad men, I neglected to do so ; it was no difference

on my part, as far as I was concerned ; a man in the

railroad business has lots of trouble without look-

ing for any.

You may take the witness.

Cross-examination.

(By Mr. SUMMERFIELD.)
Q. Your remembrance is, Mr. Fridley, that you

were discharged by the company on the 25th ?

A. That is the best of my recollection. I think

that was the date as near as I can recall. I cannot

distinctly, but that is the best of my recollection.

Q. You think you worked some the next day, and

that was the last day ?
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A. I did not work the next day; I was not ap-

prised of this dismissal until the next day.

Q. Have you ever worked for the company since

then? A. I have not.

Q. You are unfriendly to the company, are you

not? A. I am not.

Q. Where are you living at the present time?

A. At Winnemucca, Nevada.

Q. Have you been living at Winnemucca since

your discharge?

A. Not all the time, no, sir.

Q. What business are you engaged in ?

A. At the present ?

Q. Yes.

A. I am a bartender—tending bar.

Q. You think it was about what date that Mr.

Burch made a complaint to you ?

A. I cannot say positively. It was a short time

prior to my dismissal. I was only acting; I would

like to explain, I was only acting temporarily as

yardmaster, and I don't think I was in the position

more than five or six days prior to my dismissal, so

it must have been a short time before this; it was

during the time that I was acting as yardmaster that

he made this report to me.

Q. Your remembrance is that you only acted five

or six days ?
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A. That is the best of my knowledge.

Q. Did you employ or discharge any men during

that five or six days ? A. I did not.

Q. Were you authorized to do it ?

A. I was.

Q. Who authorized you?

A. Mr. Kitto.

Q. Don't you know, Mr. Fridley, that Mr. Kitto

was the only man that had authority to employ or

discharge men there?

A. I don't know that.

Q. Did 5^ou ever order any repairs or have any

repairs made during the five or six days ?

A. No, sir.

Q. Did any one ever authorize you to do it ?

A. No, sir, not entirely ; I understood that. .

Q. Why did you testify then that you had author-

ity to order repairs ?

A. Because I didn't have any occasion to, neces-

sarily, nothing but what I could get out of.

Q. Who did you ever get any such understanding

from whatever, that you had any authority?

A. I understood my duties as yardmaster.

Q. Who did you get that understanding from?

You say you understood it ; now I want to know who

from ?
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A. Well, I didn't get it from anybody in partic-

ular at all, no more than I was told to fill the posi-

tion, and I had seen others filling that position and

naturally would know the duties of a yardmaster, or

I would not have taken it ; I would have inquired or

asked for information if I didn't know.

Q. As a matter of fact, no one whomsoever, con-

nected with the Southern Pacific Company, ever in

any respect, in writing or verbally, or otherwise, ever

told you that you had any right to do anything of the

kind ; now, isn't that true

?

A. No, sir.

Q. Who did, then ; who did tell you ?

(Preceding question read.)

A. I don't know what you are relating to exact-

ly; there is a couple of propositions there that I

don't imderstand.

Q. I will restate it and try and simplify it. Can

you name a single person, or show a single writing

of any kind, either made or coming from any one of

the Southern Pacific Company, giving you the pow-

er, or authorizing you to order repairs made ?

A. I will have to be enlightened a little bit before

I can answer that ; if it wasn't my duty, I don't know

whose it was.

Q. That is not what I want to know at all. You

say that you understood that you did have the right

;

you stated that you had never done it, but you under-
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stood you liad the right; I want to know now if you

ever had a letter, or if any man whomsoever con-

nected with the company, ever told you that you had

authority to order any repairs made whatever?

A. I never had any letter, and nobody came to me

and specified anything of the kind.

Q. And you never, when he told you that, you nev-

er reported it, you never did anything yourself, and

never reported it to anyone else to do it, did you ?

A. No, sir, not this particular case that you speak

of, I guess.

Q. That is what I am speaking about.

A. Had it been something that we could not get

along with to carry out the work necessary to be done

at that particular time, I would have had to call some

one to do it, but it was something that I could get out

of.

Q. If Mr. Burch told you that it was dangerous

and you were there, didn't you consider that of im-

portance, and did you think you could get along with-

out fixing it?

A. Why, certainly, I knew it would last till morn-

ing ; we could walk around it if it was in our way. We
could do the work just the same, switch over the rails

just the same.
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Q. As a matter of fact, isn't it true that tli^f

switch was no more dangerous than any other of the

twelve or fifteen switches in the yards ?

A. It is not a fact.

Q, If it was more dangerous and Mr. Burch had

spoken to you about it, why didn't you do something

about it, or report it to some one else to do something

about it?

A. I have already explained that, that I had neg-

lected to do it and it didn't concern me a good deal,

and the easiest way out of it was the way I got out.

I didn't say anything about it.

Q. Were you afraid to report it to Mr. Kitto or

Mr. Eiley? A. No, sir.

Q. Did you look at the switch when he told you

that?

A. Not immediately afterward, no, sir. I didn't

walk up there purposely, but I saw it afterwards.

Q. He spoke to you about it about the 20th of Oc-

tober, didn't he?

A. I don 't know the date ; could not say.

Q. You say it was a few days before he was hurt?

A. About that time, yes, sir.

Q. Did 3^ou go and look at that particular

switch at any time from the time you say Mr. Burch

spoke to you about it until after that accident?
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A. I saw it before Mr. Burch called my attention

to it.

Q. What was its condition when you saw it be-

fore?

A. Just as I have stated; it leaned towards the

track.

Q. You saw that yourself, did you?

A. Yes, sir.

Q. If you saw it yourself, why didn't you report

it, or have it repaired, if you had the authority to

do it?

A. Because I neglected to do so.

Q. Because you neglected it ?

A. Yes, I didn't care anything about it. I knew

it was a case of keeping away from it as far as I was

concerned myself.

Q. Do you wish to be understood that you did not

care anything about it, but considered it dangerous

enough to keep away, and never report it or an}i;hing

of the kind, or do anything about it—do you wish to

be understood that way ? A. I do.

That is all.

Redirect Examination.

(By Mr. HENDERSON.)

Q. Just one further question I forgot. Wliat did

you say to Mr. Burch when he spoke to you about its

being out of order ? _
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A. As near as I can remember, that I would have

it fixed.

Mr. SUMMERFIELD.—Wait a minute. I object,

may it please the Court, upon the ground that evi-

dence tending to show a promise upon that part of a

master upon the complaint of an employee must be

made to some one having the authority to make the

repairs, if that promise is relied upon; and that it

is already shown by Mr. Fridley 's own testimony that

he had no authority in that respect. If counsel op-

poses this ]DOsition, we have authorities at hand to

support it.

Mr. HENDERSON.—I will withdraw that ques-

tion for a minute and ask a few other questions, and

I will argue the objection that is made after I ask

another question.

Q. You say that you have been in the railroad

employment for twelve or fifteen years ?

A. Fifteen years.

Q. You have worked with yardmasters?

A. Yes, sir.

Q. You have seen them perform their duties ?

A. Yes, sir.

Q. You have received orders from them?

A. Yes, sir.
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Q. When you went on as a brakeman did the com-

pany give you any written instructions what your

duties were ?

A. Yes, they did, we have what they call the

book of rules.

Q. You had rules?

A. Yes, sir, it is a book form they have.

Q. They never told you, did they, how you should

operate a brake? A. No, sir.

Q. They have certain rules for signals'?

A. Yes, sir.

Mr. SUMMERFIELD.—I object to that as being

immaterial.

The COURT.—It is only leading up, I suppose, to

something else. He says they had rules.

Mr. HENDERSON.—What were those mles?

Mr. SUMMERFIELD.—I object to that.

The COURT.—I don't think the rules of the brake-

men would be material. The objection is sustained.

Q. While you were working under a yardmaster,

you knew what the yardmaster 's duties were, did you

not, by observation ? A. I certainly did.

Q. And have you seen yardmasters give orders

for repairs?
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A. Yes, sir, to the best of my recollection, I have

seen such things as that.

Q. When you assumed the yardmaster's duties

there, wasn't that one of your duties I

A. It certainly was.

Mr. SUMMERFIELD.—Wait a minute.

The COURT.—Whether you were authorized by

this company. As I understood this witness, he tes-

tified that he never was authorized by this company,

never hadany orders; never had any authority^ and

what his knowledge consisted of, was the fact that he

had seen other men in that place do these things.

That is hardly enough.

Mr. HENDERSON.—Mr. Fridley, when you

were appointed as yardmaster there, did they tell

you what your duties were ? A. No, sir.

Q. Did anybody give you any directions'?

A. Did not, any more than I got regular orders

that might come in the way with any yardmaster,

might be perhaps the man that was regularly in this

place ; I got the same orders that he mightJiave, there

might be some special work to do, something to that

effect ; at one particular time Mr. Kitto told me, and

he used to tell me at different times, if any railroad

men came to hire them, or that they did not want
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any, or to that effect ; that was about the only express

orders.

Q. You never had any specific instructions as to

what your duties were out there in the yalrd"?

A. No, sir.

Q. And you assumed the duties there that you had

seen other men assume ? A. Yes, sir.

Mr. SUMMEEFIELD.—I object to that on the

ground that the relations between an employer and

an employee is not a matter of assumption at all.

Q. Was that the custom there in that yard ?

A. Yes, sir.

Q. That the yardmaster gave instructions for re-

pairs? A. Yes, sir.

Q. And you followed out that custom ?

A. I did, yes.

Q. Or would you have followed that custom out ?

A. I would have, yes ; if a case came up where it

was absolutely necessary in order to conduct the bus-

iness in the yard during the night I should certainly

had to call some one to do this repairing.

Q. Supposing you had gone along in the yard and

on the main track you had seen a rail broken, would

not you had gone to the track forenaan and ordered

him to make that repair umnediately ?

A. I certainly would.
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Q. And wasn't that the custom in that yard*?

A. That was my duty to do it, as I understand it.

Q. Now I will ask you the question, what did you

say to Mr. Burch when he made complaint to you

about this switch-stand ?

Mr. SUMMEEFIELD.—I renew my objection un-

der the testimony at the present time, and under the

witness ' own admissions ; it has not been shown that

he had the authority to make, or to order to be made,

repairs, and that that is incumbent, under the law, in

order to invoke the rule of assumption of risk by rea-

son of the master's having promised to make repairs

of a dangerous character, that the reports must be

made to a person authorized to make those repairs,

and that the testimony of this witness indicates no

such authority as at present is sought to be shown.

Mr. HENDERSON.—On cross-examination this

witness testified that he never received any written

instructions, or any verbal instructions to order re-

pairs made; I wiU admit that; but he further testi-

fied it was the custom in that yard for yardmasters

to do it, and that if it had been necessary while lie

was yardmaster that he would have given that order.

Your Honor can see immediately that supposing

there is a broken rail, and he goes out as yardmaster

and sees it, would not it be his duty—and I do not



vs. Robert M. Burch. 157

(Testimony of A¥illiam Fridley.)

think they have a witness on the other side who will

testify it would not—to go to the foreman of the

track gang, who made the repairs, and havQ. it done

immediately ? Would he have to go to Mr. Kitto two

miles away and have Mr, Kitto send word up to have

it done, and have a passenger train come in in the

meantime and be derailed *? I think we have proven

what the custom was in that yard, and it is up to them

to show affirmatively that no yardmaster had that au-

thority.

The COURT.—I will allow the witness to answer

the question.

Mr. SUMMERFIELD.—In order to preserve the

record, I desire to ask the benefit of an exception up-

on the ground that there has been no testimony intro-

duced showing authority in the witness either to make

himself, or to order, repairs made.

The COURT.—Answer the question.

(Question read.)

A. I told him I would have it fixed, or that I

would see that it was fixed, or something to that ef-

fect; that is as near as I remember the words that

I used.

That is all.

Recross-examination.

(By Mr. SUMMERFIELD.)

Q. I wish to ask one further question: If Mr.
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Burch made a complaint to you that that was dan-

gerous and should be fixed, and you promised him

that you would do it; why didn't you either do it or

report it to some one else, where you had five days,

approximately, in which to do it?

A. The answer to that question might be a long

one ; I would have to explain to you, from the matter

of fact as a railroad man, I considered that I was

successful in a practical sense, and that is one of the

things that I avoided, was reporting every little

thing I heard or saw; it is a thing I never done in

my life, unless it was absolutely necessary, and this

I didn't consider was absolutely necessary; it didn't

harm me, and I passed it ; I got out of it that way

;

it was the easiest way to get out of it. In my fifteen

years' service I never got but one letter from a super-

intendent, and he never got one from me, unless iA

my regular order of reports.

Q. And you considered it a little thing not neces-

sary to report after that complaint, and you had ob-

served it yourself and kept away from it yourself,

and knew the other men were working and using it

all the time %

A. I considered it a thing that might be passed.

That is aU.

Mr. HENDERSON.—With the consent of the
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Court, I would like to recall Mr. Burch and ask him

three or four questions.

Mr. SUMMERFIELD.—I have no objection to

that. Since I have been seated here this original ac-

cident report has come ; it was just handed to me at

the table.

The COURT.—You can recall the witness.

Mr. HENDERSON.—We have no objection to Mr.

Burney's being recalled.

ROBERT M. BURCH, recalled for further direct

examination, testified as follows:

(By Mr. HENDERSON.)

Q. Mr. Burch, will you please stand there? Will

you point out to the jury where that switch-stand

struck you ?

A. I think about there. (Showing.)

Mr. SUMMERFIELD.—I admitted that.

Q. I want to know how thick are you through

your thigh from front to back?

A. Nine or ten inches.

Q. And that struck you just behind the hip bone?

A. Yes, sir.

Q. Do you know about how far one of those ca-

booses extends over the track, the side of it ?

A. Twenty-six to .twenty-seven inches.
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Q. Are the steps even with the outside of the ca-

boose, the bottom step ?

A. They are about parallel with the side of the

car.

Q. What are you doing now ?

A. I am farming.

Q. How much of a farm have you got?

A. Between nine and ten acres.

Q. What have you been doing since this accident ?

A. My farm, taking care of my place.

Q. About how much do you get oH that?

A. An income of about two hundred and twen-

ty-five dollars a year.

Q. How do you live; do you get any other sup-

port besides that?

Mr. SUMMERFIELD.—I object to that as being

incompetent, irrelevant and immaterial to the issues.

The COURT.—Yes, I do not see the relevancy;

that is his business and he gets about two hundred

and twenty-five dollars a year.

Q. Will that money suj^port you and your fam-

ily? A. No.

Mr. SUMMERFIELD.—I object to that as being

utterly incompetent, irrelevant and immaterial.
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The COURT.—Yes, I think so.

(Plaintiff excepts.)

Cross-examination.

(By Mr. SUMMERFIELD.)

Q. Mr. Burch, did I understand you to testify

that the caboose steps extend as far out as the outer

edge of the caboose itself 1 A. About that.

Q. Please look at a drawing which I hand you

now, and I will ask you whether, in your judgment,

that don't show the location of the steps with refer-

ence to the outer edge of the caboose ?

A. No, sir, it don't.

Q. It does not ? A. No, sir.

Q. The caboose running over you was caboose

No. 22 ? A. Yes, sir, I believe so.

Q. Are you prepared to say whether or not that

drawing is not a drawing of caboose No. 22 by actual

measurements as it was at that time?

A. No, sir.

Q. Wherein do you claim that that is not cor-

rect?

A. It is not quite to the standard in that the steps

don't project out according to this as it looks within

five or six inches of the side of the car, and the hand-

holds, grab-irons on this end of the car, to my knowl-

edge and recollection, wasn't on that car in that
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form, to the end of that car on which I caught ori ; it

had a round four by thirteen grab-iron extending

from the door to the corner.

Q. The grab-irons have nothing to do with the

dimensions of the step or outside dimensions of the

caboose proper?

A. In the general construction of the car.

Q. Simply attached to the sides to catch hold of %

A. Yes.

That is all.

R. F. BUENEY, recalled for further cross-exam-

nation, testified as follows

:

(By Mr. SUMMERFIELD.)
Q. I now hand you a docmnent, Mr. Burney, upon

which is the signature apparently reading "Robert

Franklin Burney," and ask you if that is your sig-

nature ? A. Yes.

Q. And this is the document that you signed at

the time you have mentioned ?

A. Must be ; I only signed one, that is my signa-

ture.

Q. Now, I will ask you again if it is not true that

that docmnent was read over there within your hear-

ing before you signed that? A. It was not.

Q. Didn't you assist in furnishing to Mr. Kitto,

with the other trainmen, the making up of that ac-

cident report at the tune Mr. Burch was injured?
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A. There was nobody reported it except myself;

Mr. Kitto asked me a few questions, and I answered

them and he wrote it down; when he got through I

signed it.

Q. Look at that and state again whether Mr.

Kitto did not write that in accordance with the an-

swers that you gave?

A. You mean read the whole report?

Q. Look it over and satisfy yourself whether that

is made out according to the report that you and the

others made there at the time ?

A. (After examining papers.) It is not like I

gave it.

Q. See whether the rest of that report is correct

except that portion stating that Mr. Burch missed

his hand-hold and fell under the caboose, is the rest

of it correct? A. Part of it is.

Q. What other part is wrong, then, with the ex-

ception of that?

A. (After examining paper.) Well, it sa3^s there

that he struck the switch-stand as he fell, and he

hadn't fallen when he struck the switch-stand.

Q. Do you remember whether or not in your testi-

mony in chief yesterday you did not testify that you

saw him, and that as he fell he struck the switch-

stand ?
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A. I did not; I testified that I saw Mm when he

hit the stand.

Q. Didn't you testify that you were standing on

the middle of the platform and looking down, and

that you saw him fall and hit the switch-stand?

A. I stated that I was standing on the middle of

the platform and I looked down and saw him when

he hit the switch-stand; never said anything about

his falling.

Q. Is it not true that that platform there is not

to exceed three feet wide, and the steps'?

A. I don't know the exact dimensions of it.

Q. Approximately, is not that true?

A. Might be, it is close to three feet wide.

Q. If you were standing on the middle of the

platform, and it was approximately that width, and

you saw him fall when the cars were moving, and hit

the switch-stand, wasn't it at the time that he fell?

A. He didn't fall until after he hit the switch-

stand ; I was within four feet of him ; I could see

;

there wasn't anything between us; I could tell

whether he was falling or not falling.

Q. How fast was the train running at the time

jou were standing on the end of the caboose there

on the platform ?

A. About seven or eight miles an hour.
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Q. How long a time, at the rate of speed that ca-

boose was running elapsed in passing that switch-

stand there, and until your view was entirely ob-

structed, and so you could not see?

A. It could not have been over half a minute.

Q. How long would it take to run three feet at

a speed of eight miles an hour?

A. Would not take but a few seconds, I don't sup-

pose. I never figured it.

That is all.

Redirect Examination.

(By Mr. HENDERSON.)

Q. Mr. Burney, I want to call attention to this

report that you signed, and take question No. 7 and

the answer. I will read it to you. "What disposi-

tion made of injured person. Put under care of Dr.

W. L. Samuels and sent to San Francisco hospital."

Was that question asked of you ?

A. It was not.

Q. Did you know where he went ?

A. ] heard that he went to San Francisco.

Q. Did you know under what doctor's care he

was?

A. I suppose it was Samuels; he was company

physician there.

Q. Was that question asked of you?
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A. It was not.

Q. Was part of this report made out before you

got in there *? A. It was.

Mr. HENDERSON.—If your Honor please, we

rest.

(Mr. Simimerfield makes a statement to the jury

of what the defendant expects to prove.)

Mr. SILAS W. EPPEESON, called and sworn on

behalf of the defendant, testified as follows

:

Direct Examination.

(By Mr. SUMMERFIELD.)

Q. What is your name?

A. Silas W. Epperson.-

Q. Where do you live

A. At present I am living in San Francisco.

Q. What is your occupation or profession ?

A. Draughtsman.

Q. Is that your present occupation?

A. Yes, sir.

Q. By whom are you employed at the present

time?

A. At the present time I am employed by the

Western Pacific.

Q. You are not in the employ of the Southern

Pacific? A. N"o, sir.
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Q. How long since you have been in its employ?

A. I left the Southern Pacific the 18th of last

October.

Q. While in its employ in what capacity were

you ? A. Draughtsman.

Q. What experience have you had in your pro-

fession or training ?

A. In railroad work I have had about two years

and a half.

Q. Did you have any academic training in that

respect, any special study or academic training ?

A. Yes, sir, I started to study draughting about

six years ago.

Q. Do you know of the Winnemucca railroad

yards at Winnemucca, Nevada? A. Yes, sir.

Q. When did you first know of those ?

A. It was about in the jesiV 1903, after July of

that year.

Q. Where were you living at that time ?

A. Ogden, Utah.

Q. Under what circumstances did you go to Win-

nemucca to familiarize yourself with the yard there ?

A. That was contained in the work that we had

in the office ; it was track work, station plans.

Q. Were you or were you not employed to make

a sketch of that yard and drawings with reference

to this Burch case? A. Yes, sir.
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Q. And did you do so? A. Yes, sir.

Q. I wish you would state generally to this court

and jury just what you did?

A. When I went there I had orders to have a ca-

boose run up to this switch that it was supposed that

Mr. Burch was hurt on; I took my dimensions

from actual measurement of the switch, the switch-

stand, and how close the switch was to the track,

and to the track on the other side, and also took pho-

tographs of this same caboose, also of caboose 22;

took photographs and the position that it held to the

switch-stand.

Q. What did you do, if anything, with reference

to making a map of blue-print of the western portion

of the Winnemucca yards ?

A. I took the distance between those two blind

switches.

Q. Are blind switches the same as are frequently

called ground switches % A. Yes, sir.

Q. What did you do, if anything, with reference

to ascertaining the relative location of the several

tracks %

A. That was done by the engineers, from their

notes furnished I was able to draw the station plan.

Q. Did you examine or observe the tracks there

at that time % A. Yes, sir.
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Q. I now pass to you a blue-print and ask you

to examine that and see if you know what it is.

A. Yes, sir.

Q. What is it?

A. That is a blue-print of the west portion of the

Winnemucca yard.

Q. Are you prepared to say whether or not that

is a correct blue-print showing the location there at

the time concerning which I have questioned you?

A. Yes, sir.

Mr. SUMMERFIELD.—I desire to offer this blue-

print in evidence, and I would like to place it on the

board, so it can be referred to.

Mr. HENDERSON.—No objection.

(Blue-print is tacked on the board.)

Q. Mr. Epperson, will you step to the board.

(Witness goes to the board.)

Q. Is this blue-print drawn to a scale?

A. Yes, sir.

Q. What is the scale ?

A. The top portion here is drawn to a scale of

30 feet to one inch, and this bottom portion here 10

feet to one inch.

Q. What relation does that bottom portion of the

blue-print drawn to a scale of 10 feet to one inch bear

to the larger portion drawn to a scale of 30 feet to

one inch?
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A. This portion here is made enlarged; this

western portion here where these two switches are

located.

Q. Eeferring to the 30 foot to an inch blue-print,

w^hat does the northerly track represent %

A. That is the caboose track.

Q. What is the next one delineated to the south,

what does that represent, or rather how is it desig-

nated % A. That is the main track.

Q. What does the next track to the south of the

main line as indicated represent %

A. Track No. 1.

Q. And what does the next one to the south of

that represent?

A. Represented as track No. 3, it has been re-

ferred to as that.

Q. And what does the next one represent ?

A. Track No. 5.

Q. What does the track indicated as the crossing

at acute angles from the main track to track No. 4,

as indicated, represent ?

A. It indicates the cross-over in changing the

cars from one track to another, transferring them.

Q. Please indicate upon that blue-print where

the location of the switchstand is upon which Mr.

Burch, or near which Mr. Burch was before he re-

ceived his injuries'?
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A. This one here. (Indicating.)

Q. How is it marked or indicated upon that blue-

print? A. By a cross.

Q. Is there any other switch in that vicinity ?

A. Yes, sir.

Q. Which one of those two do you indicate as be-

ing the one where the injuries are understood to have,

occurred ?

A. This one here. (Indicating.)

Q. The west one? A. Yes.

Q. How far apart are those two switch-stands

which you have indicated ? A. Ten feet.

Q. I will ask you to state if you know from your

observation at the time you made that, whether those

two switch-stands are alike or not 1

A. Yes, sir, they are.

Q. What time was it that you made that sketch ?

A. That w^as about the first of November or th@

last of October in the year 1904.

Q. Now, referring to that portion of the blue-

print drawn upon a scale of ten feet to one inch, I

will ask you to indicate where the switch-stand upon

which or near which Mr. Burch is presumed to have

received his injuries, is indicated there?

A. This one here. (Indicating.)

Q. What mark is used there in depicting that

place ? A. A cross.
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Q. Did you observe the grade on track No. 1 at

the time you made your sketches and drafts in the

vicinity of these two switch-stands?

A. The grade was level.

Q. What measurements, if anj^, did you make of

this particular switch-stand, Mr. Epperson?

A. Why, I made every detail of it, every part,

the distance from the track and whether it was an

incline position or not.

Q. What did you do, if anything, while upon the

ground and engaged in making those measurements

for the purpose of fixing for future use the different

distances and dimensions and heights, or elevations ?

A. I do not understand the question.

(Question read.)

A. I made a drawing.

Q. Would you recognize that drawing that you

made at the time ? A. Yes, sir.

Q. I will now pass to you a document and ask

you whether or not that is the one that you made at

the time ? A. Yes, sir, that is the same one.

Q. Mr. Epperson, explain to this court and jury

all of those dimensions of that switch-stand, and of

its location, as you found them at the time by actual

measurements ?
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A. The distance of tlie switch-stand from track

one was 3 feet 8 inches, from the gauge side of the

rail, close to the switch-stand.

Q. What do you mean by gauge side ?

A. It is the inside of the rail, passes from the

center of the switch-stand. The total height of the

switch-stand was exactly 3 feet to the top of the

lamp. Then I started in taking the dimensions of

the switch-stand; I started at the base and went up

with each separate detail.

Q. I wish you would state each of those details.

A. The switch-stand stands on a tie, and on this tie

is a base made of cast iron, 16 inches wide, 1^4 inches

high; above that is a cast iron box, which is 4^/2

inches high and 2 inches wide; in this is contained

kind of a bevel gear, one of the gears being within

a half circle of a wheel ; when turning the ball from

one position to another it revolves the target to a

quarter circle.

Q. Does it also turn the lamp when the lamp is

in use ?

A. Yes, sir, it does. Then above that there is a

collar that fits over the top of this box, which is 3

inches by 3 inches; it is in circular form, 3 inches

in diameter, or 3 inches high ; then above that is an-

other small collar, 2 inches square and one inch high

;

then comes the targets which are 9 inches high and
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8 inches from the center of the post of the switch

to the outer edge of the target.

Q. Please explain to the Court and jury the na-

ture of what you call a target?

A. The targets are wings forming an oval to des-

ignate the turn of the switch. They are painted red

and white to tell which target is open and which is

closed.

Q. Which indicates when the main track is open?

A. The white.

Q. What does the red indicate ?

A. That the side-track is open. Above thi§ tar-

get there is a space of a quarter of an inch, between

that and a kind of clutch that fits down over, on

which these targets and the lamp fit on ; this clutch

is two inches high and one and three-quarters inches

wide, and it fits over a square piece of material of

iron, so there can be no mistake in placing the lamp

on this target in order to turn or reverse the lights

;

in this clutch is arranged two forks running through

the clutch, about half an inch in diameter, and this

clutch is fitted on to this piece of material with a

set-screw to hold it fast; in these forks sets a lamp

which is twelve inches high, and these forks set up

into a socket so arranged for that purpose ; that sets

down about three inches into the fork, the

lamp sets in three inches; the total dimensions
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of the lamp is twelve inches; the top of the lamp

is two and a half inches high, two and a half

inches wide at the top, kind of an oval that is used

for the protection of the lamp and the light, the ven-

tilation of the lamp is li/4 inches high and four inches

wide, filled with holes about one-fourth of an inch

in diameter used for ventilation ; then the top of the

lamp just above the lenses is one inch high and four

and a half inches wide; above the lamp, above the

lenses, before you come to the top part, right after

you come to the ventilation going down, that is one

inch high and four and a half inches wide, that is in a

circular form, four and a half inches in diameter;

the lense which is on this lamp, the outside measure-

ment of it, is four and a half inches in diameter.

Q. How many lenses are there? A. Four.

Q. What colors ?

A. I think in this particular light they were red

and white.

Q. Corresponding to the colors of the target?

A. Yes, sir.

Q. Any other dimensions there?

A. Yes, there is one here that I overlooked ; that

is at the bottom of the switch, had eleven and one-

half foot centers; there is kind of a *'U" shape, I

should call it, like a staple, on each side of the switch

for the purpose when this ball is thrown over you
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can lock it ; tliat is right over this, and you can place

a padlock or any other material through the lock.

Q. Is that flat iron or round ?

A. This is round. Then there is a lever with a

ball which operates the switch, the rod of the bar is

twelve inches from the center of the switch to the

end, or to the beginning point of this ball ; this ball

is not a ball, it is a square, a cube more like.

Q. What material?

A. Cast iron; four inches high, six inches long

and four and a half inches wide, which makes the

total length of this ball and arm eighteen inches.

Q. Are there any j)laces in the ball, upon the end

of the lever, for hand holds?

A. Yes, at the end of this ball there is a kind of

a mash in it for placing the fingers in order to lift

it up.

Q. What do you say the length of the rod con-

nected with the base of the switch and running to

the rail is?

A. To the first rail near the switch?

Q. Yes.

A. That would be three feet eight inches; that

would be the inside of that rail.

Q. Does that same rod or bar extend to the oppo-

site rail, or is that operated by an independent rod

between the bars ?
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A. That is extended right to the other rail.

Q. What is the distance from the outer edge of

the rail nearest the switch to the base of the switch-

stand ?

A. To the base of the switch-stand?

Q. Yes.

A. You don't mean the center of the switch-

stand ?

Q. No, I mean to the base.

A. That would be—you say the outer side of the

rail?

Q. Yes, the outer side of the nearer rail.

A. Two feet ten inches.

Q. What would be the distance from the outer

edge of the near rail to a vertical line dropped from

that portion of the lamp nearest to the track?

A. That would be about three feet four inches.

Q. Did you notice the other switch-stands in the

yard that were there at the time 1 A. I did.

Q. How did they compare with this particular

one in mechanism and manner of operation, and lo-

cation ?

A. They were the same and the same distance

from the track

Q. What was the condition of this particular

switch-stand at the time you made the examination

and took the measurement and made the photographs
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with reference to inclination, or any portion of it

being bent *?

A. It was in first-class condition when I was

there?

Q. Was there any inclination at all?

A. No, sir.

Q. Or any bending of the prongs?

A. No, sir.

Q. What was the size of the iron constituting the

prongs upon which the socket of the lamp fell?

A. They were a half-inch in diameter and spread

five inches apart.

Q. Did you make any caboose measurements

there ? A. Yes, sir, I did.

Q. "When were they made?

A. The same day that I took the other measure-

ments.

Q. And about what time?

A. After dinner.

Q. What caboose did you measure?

A. Caboose 22.

Q. Did you measure any other caboose?

A. No, sir.

Q. I now pass to you a document showing an

outline drawing of a caboose, and ask you if you

know what that is ? A. Yes, sir.

Q. Who made that? A. I made that.
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Q. And what caboose does that represent?

A. That represents the standard style caboose

the S. P. was using at that time.

Q. How did that caboose compare, if yon know,

with caboose 22 that you examined ?

A. Just the same, except in these handles ; in ca-

boose 22 the handle started from the door, and in

this caboose the handle started from the side of the

caboose.

Q. And with that exception was there any differ-

ence at all?

A. The ladder, instead of going from the side of

the caboose—end of the caboose—it would go up out-

side of the platform on the roof.

Q. How does it compare with caboose 22 with ref-

erence to the dimensions and location of the steps

and the width, as compared with the widths of the

box part of the caboose itself ?

A. Just the same.

Q. You made this drawing, did you?

A. Yes, sir.

Q. Is this drawing drawn to a scale.

A. Yes, sir.

Q. What is the scale?

A. One-half inch equals a foot.

Q. Is there anything else indicated on that with

the exception of the caboose and rail measurements ?
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A. Except the switch measurements I placed on

there.

Q. I will ask you to tell this Court and jury, if

j^ou are able to do so, whether the switch indication

upon this drawing is drawn to the same scale and

has the same correspondence that the caboose meas-

urement has ? A. Yes, sir.

Q. And does it show the greatest elevation, or

the extent of the height of the switch as compared

with the height of the steps and the platform of the

caboose ?

A. It shows the same height in proportion of the

caboose and switch-stand, as they are both drawn

to the same scale.

Mr. SUMMERFIELD.—I offer in connection

with the examination of this witness, first, the sketch

made by the witness, and second, the caboose draw-

ing, and drawing of the switch-stand approximately

thereto.

Mr. HEXDERSON.—No objection; have it

marked and identified.

Mr. SUMMERFIELD.—I will ask that the blue-

print be marked Defendant's Exhibit "Y"; that

the first sketch be admitted in evidence and marked

Defendant's Exhibit "X," and that the drawing of

the caboose be marked Defendant's Exhibit "W."
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(The blue-print, sketch of switch-stand and sketch

of caboose are admitted in evidence and marked as

requested, Defendant's Exhibits "Y," "X" and

Q. Mr. Epperson, I wish you would state to this

Court and jury how much farther on each side of

the box structure of the caboose extends than do the

steps by which the platform is mounted.

A. Just about six inches the box extends beyond

the steps.

Q. I will ask you how far above the edge of .the

lower step, upon a horizontal line extended, how high

above the horizontal line extended, the lamp upon

the switch-stand is elevated ?

Mr. MacMILLIAN.—From the lower step you

mean ?

Mr. SUMMERFIELD.—The lower step.

A. That is just about a foot the lamp is above the

lower step?

Q. About one foot? A. Yes, sir.

Q. How high is the lower step from the rail ?

A. From the top of the rail ?

Q. Yes, from the top of the rail.

A. About one foot seven and a half inches.

Q. How high is the platform of the caboose from

the top of the rail ?
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A. That is about four feet.

Q. Did you make any measurement at the time

of the dimensions of the tie or head-block upon which

the switch-stand is situated *?

A. No, sir, I did not.

Q. I will ask you to state whether or not it was

above the ground or upon the level of the ground,

or what its location was with reference to the sur-

face of the level of the ground %

A. It extended about an inch or inch and a half

above the surface of the ground.

Q. In operating that switch, Mr. Epperson, state,

if you know, in throwing the lever from one side

to the other, what portion of the switch-stand was-

revolved, what portion of a circle %

A. In throwing the lever, you mean that ball?

Q. Yes.

A. It would pass through a half circle in com-

plete operation of the switch, in throwing it from

one position to another.

Q. That is not what I mean ; I mean how much

of a circle would the switch-stand itself, the targets

or the lamp %

A. That would turn a quarter of a circle, while

the others go through a half circle.

Q. Throwing the lever would make a half circle,

and the other a quadrant, the other portion?
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A. Yes.

Q. I will ask you to state whether you made a

measurement of the distance between track No. 1,

as indicated upon the blue-print, and the next track

to the south of track No. 1, which is track No. 3 ?

A. Yes, sir, I did.

Q. AVhat is the distance from center to center?

A. On the gauge side of the rail, from track No.

1 to the center of the switch is three feet eight inches,

and then from the center of the switch to the gauge

side of track No. 3, the nearest rail to the switch is

four feet eight inches.

Q. What would that make the total distance be-

tween the tracks ?

A. That would be eight feet four inches.

Q. Is that from center to center, or from rail to

rail? A. That is from rail to rail.

Q. How much closer, then, is the center of the

switch-stand in question to the nearest rail on track

No. 1 than it is to the nearest rail on track No. 3.

Q. There is just one foot's difference; one foot

nearer track No. 1 than it is to track No. 3.

Q. And do you know of your own knowledge

why that difference exists?

A. Why, the connecting rods with which these

switches are made are all made of the same length,

and as the centers between these two tracks are thir-
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teen feet, consequently it would be closer to track

No. 1 than it would be to track No. 3, as there is no

special distance made to track No. 3, as they refer

to one track to operate with.

Q. I will ask you to state to this Court and jury,

if you know, whether that is the method in vogue in

ground switches in yards where there are side-

tracks?

A. Yes, sir, that is the method.

Q. I imderstood you to say at that time you took

some photographs, also? A. I did.

Q. Did you have your own camera with you ?

A. I had one of my own.

Q. What photographs did you take, of what ob-

jects ?

A. I took the caboose ; and there were two differ-

ent cabooses, one of the standard size, and caboose

22, which was a standard size, and one of the switch

alone.

Q. From what point did you take that, just about

what distances?

A. There were different distances; they ranged

from twenty-two feet to eight feet.

Q. I will first ask you to look at the three differ-

ent photographs upon a sheet of paper which I now

hand you, and ask you if you are able to identify

them? A. Yes, sir, I can.
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Q. Who took those? A. I took those.

Q. And developed them yourself?

A. Yes, sir.

Q. Are you able to state whether they are a cor-

rect representation of the objects delineated?

A. Yes, sir, they are to my knowledge of them.

Mr. SUMMEEFIELD.—I will offer these photo-

graphs in evidence and ask that all three be admitted

and marked as one exhibit.

Mr. MacMILLAN.—No objection.

(Photographs admitted and marked Defendant's

Exhibit '' v.")

Q. What does the photograph at the top of the

sheet represent?

A. The caboose there standing opposite a blind

switch, with a man standing between the two, show-

ing the position.

Q. What particular switch was that?

A. This is the switch at which Mr. Burch was

supposed to have been hurt.

Q. What caboose is that?

A. S. P. caboose 305.

Q. Now, the second or the middle photograph,

what does that represent?

A. That represents caboose 22 standing in the

same position.
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Mr. SUMMERFIELD.—I believe it is admitted

that caboose 22 is the one.

The COURT.—That is the testimony so far.

Q. Where was that caboose at the time it was

standing with reference to the switches %

A. Why, it was standing directly opposite the

switch on which he was hurt.

Q. What does the lower photograph, or the one

at the bottom represent?

A. That represents the switch-stand which he is

supposed to have hit.

Q. Is there any caboose on the lower one stand-

ing near the switch-stand so as to show the rela-

tive elevations and dimensions of the two"?

A. No, sir, there is not.

Q. In which one is there such?

A. In the first one and the second one.

Q. In the first one, I wiU ask you whether that

correctly represents the relative heights of the ca-

boose and of the switch-stand, and of the man stand-

ing between them?

A. Yes, sir, it does.

Recess until 1:30 o'clock P. M.

After recess, 1:30 P. M.

Direct examination of Mr. Silas W. Epperson re-

sumed.
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(By Mr. SUMMERFIELD.)

Q. Mr. Epj)erson, in wliat direction are the two

prongs upon those switch-stands set with reference

to the line of track?

A. They are set at an angle of about forty-five

degrees from the angle of the track, that is, diagon-

ally across.

Q. And in throwing the switch and describing

the quadrant or quarter of a circle, what relative

change does that make with reference to the line of

the prongs with the line of the track ?

A. They turn diagonally to one track forty-five

degrees, and then turn diagonally to the other, forty-

five degrees.

Q. Do they ever stay on line with the track?

A. At the time of the operation of the switch.

Q. You mean by that just while they are throw-

ing it? A. Yes, sir.

Q. In the event of the prongs being bent I wish

you would state to this Court and jury whether or

not they could be bent towards the track ?

A. Well, the}^ could be bent towards the track,

but if they were there would be no lamp on it, and it

would be ahnost imi30ssible to place a lamp on them.

Q. Why?
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A. On account of the courses in the prong being

in a different direction, to fit them they would have

to be parallel.

Q. And if the lamp would fit on them at all, and

if bent or inclined, the direction, if I understand you

correctly, would be at an angle of forty-five degrees

one way or the other, obliquel}^ from the track?

A. Yes, sir.

Cross-examination.

(By Mr. MacMILLAN.)

Q. What do you mean by that last answer?

A. Why, it forks, the lamp could not be parallel

with the track, in order to fit the lamp on so that

the lenses of the lamp would face with the track

and bear on the track, and the forks set up between

these two lenses, so they put them at an angle of

forty-five degrees with the track.

Q. It would not make any difference which way

they were turned, they would be at an angle of forty-

five degrees with the track?

A. Yes, turn it one way, forty-five degrees with

the track running east, turn it the other way, forty-

five degrees with the track running west.

Q. How much of a circle does the lamp describe

when the switch is completely turned?

A. One-quarter of a circle.
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Q. So it would only turn one-quarter of the way

around? A. Yes.

Q. If it was at an angle of forty-five degrees with

the track when it was going east, turned in one di-

rection, and it should be turned completely over, the

lever, the lamp would not describe a half circle,

would it? A. No.

Q. Then it would be impossible for it ever to be

at an angle of forty-five degrees with the track go-

ing west?

A. The fork that would hold the center of the

angle in going east would turn and describe an are

forty-five degrees going west, and the other fork

would be the center of the angle.

Q. Let that book there represent the top part of

a socket, and this represent the lamp, there would be

two sockets or two forks coming up here, one on this

side and one on this side, is that right?

A. I don't know, is that book supposed to be par-

allel with the track?

Q. Yes, this rail of the table represents the track,

and the book is parallel at the present time with the

track, and this case of papers, we will say, will rep-

resent the lamp, now that lamp sets down over some

forks in that manner so that there would be a fork

on either side of the lamp?

A. No, it would be arranged differently.
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Q. How?

A. It would be arranged diagonally with the

track.

Q. The forks would be on the front and back of

it, is that it? A. No.

Q. Be this way? (Showing.)

A. About that location.

Q. Which way would the switch be turned when

the forks were in that direction diagonally with the

track?

A. The switch would be set then, either open or

closed.

Q. It would be one way or the other?

A. Yes.

Q. Do you know of your own personal knowl-

edge which way it would be?

A. No, I could not say from that description.

Q. If they should be in a diagonal direction when

the switch was turned in one position, if you turn

the switch in the other direction they would describe

the quarter circle ? A. Yes.

Q. They would not be in another diagonal direc-

tion, would they?

A. After you complete your quarter of direction

they would.

Q. After you complete your quarter they would

be in a diagonal direction? A. Yes, sir.



vs. Rohert M. Biircli. 191

(Testimony of Silas W. Epperson.)

Q. Now, this is a picture of that switch-stand as

you took it out there on those tracks, isn't it?

A. Yes, sir.

Q. Will you look at that picture, the lower pic-

ture, and an exhibit introduced in evidence at the

present time; the way that picture is taken, is it

not a fact that those forks are not diagonal with the

track?

A. They are diagonal with the track.

Q, You say that picture shows them diagonal

with the track? A. Yes.

Q. And that is what you mean when you say

they are diagonal with the track, is it?

A. Yes.

Q. Now, you say that the prongs could not be

bent and still hold the lamp?

A. Not if they are bent directly toward the track

that is to the right hand of the track.

Q. Suppose there should be a lamp sitting on the

forks, and some object should strike the lamp bend-

ing both of the forks, they would both bend to the

same degree? A. Not necessarily.

Q. With the lamp sitting in them?

A. It would break the lamp all to pieces.

Q. Those are pretty strong lamps, aren't they?

A. Well, they are made of tin.

Q. And they are strong lenses?
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A. The part that fits on the socket is not.

Q. The lamps have lenses in them and strong and

thick lenses? A. Yes.

Q. Hard to break? A. Yes.

Q. And they are made that way on purpose?

A. Yes.

Q. And those lamps are jyut there and supposed

to be substantial lamps ? A. Yes.

Q. They are not supposed to be broken by every

touch that comes along? A. No.

Q. Do you mean to tell this jury that you could

not bend the forks without breaking the lamp; do

you mean to tell this jury you could not bend those

forks of half an inch m thickness without breaking

the lamp?

A. You would break the lamp in bending them.

Q. Please read the question. (Question read.)

A. Well, you would break the lamp.

Q. Every time, on the least bending?

A. The chances are if it bent an eighth of an inch

it would not have any effect.

Q. It might be bent an inch without having any

effect?

A. That depends on the construction of the lamp.

Q. Did you ever try to bend one of those forks?

A. No.

Q. Did you ever see one bent? A. No.
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Q. You know nothing about a lamp with the

forks bent? A. No.

Q. You are simply drawing a conjecture?

A. No.

Q. You are simply drawing conclusions from

what you casually observed going over the track ?

A. No.

Q. From other sources? A. Yes.

Q. What sources?

A. I know what force it takes to break a half-

inch rod.

Q. How do you know?

A. From practical experience.

Q. Have you ever tried it? A. Yes.

Q. Have you ever tried one of those rods on that

lamp? A. No.

Q. You don't know anything about it?

A. I know the strength of the material it is made

of.

Q. They are half an inch in thickness?

A. Yes.

Q. And they can be bent? A. Yes.

Q. How long are they?

A. About eight inches long.

Q. And what are they composed of?

A. Steel.
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Q. And you can bend a piece of steel half an inch

in thickness and eight inches long without breaking

it, can't you? A. Yes, sir.

Q. But you never personally saw anybody or

anything bend the forks of any lamp on any railroad

where a lamp was sitting in the forks, did you?

A. No.

Q. So you don't know anything about it except

from the knowledge you have derived from the study

of books? A. Practical experience beside.

Q. Have you had any practical experience in

that regaixi? A. I have in testing material.

Q. Did you ever have any experience bending

those forks with a lamp sitting in them?

A. No.

Q. You don't know anything about that so far

as that is concerned, do you? A. No.

Q. Now, Mr. Epperson, going back to this map

here on the blackboard; this of course does not rep-

resent all of the tracks in the Winnemucca yards?

A. No.

Q. It simply represents the west end of the yard ?

A. Yes.

Q. And there is a lot of trackage and switches to

the east end? A. Yes.

Q. There is the cattle-yard track, and the ware-

house track, and other tracks there? A. Yes.
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Q. And also the freight depot track and water-

tank track and round-house track, and ash-pit track,

none of which are shown on this map?

A. No, sir.

Q. I notice you have represented on this map in

two places, one upon the enlarged section, and the

other upon the smaller section, a place represented

by a cross, and leading to that cross are some dotted

lines, leading to both crosses, and preceding those

dotted lines appear words ''Point where Burch is

said to have attempted to board caboose." Who

told you Burch attempted to board the caboose at

that point?

A. That was the information I was furnished

in the office.

Q. Who furnished you that information?

A. The engineer that made the survey of the

yard.

Q. Who was he? A. M. L. Dowling.

Q. Is he the only man from whom you obtained

any information in that regard?

A. I obtained the same information when I was

taking my measurements.

Q. From whom?

A. The switchman who placed a car there, his

name I don't know.
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Q. You dou't remember his name?

A. No.

Q. His name was not Burney'? A. No.

Q. His name was not Williams?

A. I think that was the man.

Q. You think it was Williams? A. Yes.

Q. The man that stands in the picture ?

A. Yes.

Q. This is a tall man? A. Yes.

Q. Williams is not as tall a man?

A. If it is the same party I think he was.

Q. Did he claim to know where Burch got on?

A. He told me he helped pick him up; that is

where he was picked up.

Q. That is where he was picked up?

A. Where he started to board and where he was

picked up.

Q. At the same point he started to board the

train going seven or eight miles an hour, and was

struck and knocked down, and picked up at the same

point? A. That is how I understand it.

Q. And that is how you have got it on the map?

A. Yes.

Q. You don't know, as a matter of fact, whether

he started to board the train at a point six, eight

or ten feet west of No. 1 switch, do you ?
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A. I don't know.

Q. If that is true, then the words on the map

here "Point where Burch is said to have attempted

to board caboose," are wrong, a misstatement of

fact?

A. According to the information I was furnished

they are not wrong.

Q. I didn't ask you that, pay attention to the

cjuestion, and answer. I say if it is true that Burch

attempted to board the car at a point from six to

ten feet west of the No. 1 switch, then the words

which you have upon the map are a misstatement of

fact?

A. They are, yes, according to the map.

Q. And all 3"ou know about it is simply hearsay?

A. Yes, that part of it, that description there,

yes.

Q. Now, Mr. Epperson, from which direction did

you take these pictures? A. Looking east.

Q. In other words, the car that you took the pic-

tures of was going in the opposite direction from

the car on which Burch was injured, or by which

Burch was injured, said car going east?

A. That car was standing still in the picture.

Q. Where was your engine on this car?

A. There was no engine.
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Q. And the front end of this car, the portion that

was nearest the switch, was a west face, faced west?

A. Yes, sir.

Q. You didn't take any pictures of a car standing

upon the cut-off, did you? A. No, sir.

Q. Your pictures were all taken of cars standing

on track one, straight ? A. Yes.

Q. None of them were in a curved condition by

reason of being on the cut-off? A. No, sir.

Q. Now, this man that is standing here in the

picture, between the caboose and the switch, is he

standing immediately between the caboose and the

switch, or is he a little bit west of the switch-stand?

A. If I remember right he was standing right be-

tween them.

Q. I wish you would look at that, the picture

seems to indicate that he was standing a little bit

to one side? (Witness examines picture.)

A. You can see his toes there on top of the tie

the switch is set on.

Q. The switch sets upon a block or tie ?

A. Yes, sir.

Q. How wide is that block or tie?

A. According to my knowledge I think it is about

ten inches wide.

Q. And the rod connecting the switch with the
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tracks runs over the center of the top portion of

the tie?

A. No, I don't think it does.

Q. Where does it run?

A. To the side of it.

Q. Now examine that picture again, don't you

think that man is standing on the ground, and oft' of

the tie entirely? (Witness examines picture.)

A. The way it looks to me he has got his toes on

that tie.

Q. But not his entire feet?

A. No, his entire feet are not on the tie.

Q. His toes would just come up to the tie, just

lap over the tie? A. Yes.

Q. If he was standing in that position you have

just described, it would take him one direction,

either east or west of the switch; it would take him

a little bit east of the switch, wouldn't it; instead

of standing immediately south of the switch, he was

standing a little bit east of the switch?

A. It may vary two or three inches.

Q. It would vary the length of his foot, wouldn't

it? A. Yes, sir.

Q. Mr. Epperson, the rod connecting the switch-

stand with the track, is that one solid piece of iron

or steel, or whatever it is, one solid rod, or does it
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connect with another rod down here by the track?

(Showing picture to witness.)

A. The best I think it is now, it is one solid piece

of iron.

Q. Running how far?

A. Clear over to the other track.

Q. So that by lengthening that rod this switch-

stand could be placed further away from the track ?

A. It could, yes.

Q. Just as far as you wanted it, is not that right?

A. Yes, sir.

Q. You were in the office at Ogden, Utah, at the

time you were sent out to make these measurements ?

A. Yes, sir.

Q. Who sent you out there?

A. Mr. Fitzgerald.

Q. The Assistant Superintendent of the company

at that place? A. Yes, sir.

Q. And you are now engaged from the Western

Pacific Railway Company? A. Yes.

Q. You have not been discharged from the

Southern Pacific Company? A. No, sir.

Q. Still in good standing? A. Yes, sir.

Mr. THOMAS FITZGERALD, called and sworn

on behalf of the defendant, testified as follows:
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Direct Examination.

(By Mr. SUMMERFIELD.)

Q. What is your name?

A. Thomas Fitzgerald.

Q. Where do you live?

A. Ogden, Utah.

Q. How long have you lived there?

A. About twenty years.

Q. Previous of that time, did you reside in Ne-

vada? A. Carlin, Nevada.

Q. For how man}^ years?

A. For about fifteen years.

Q. What connection, if any, have you with the

Southern Pacific Company?

A. I am employed as resident engineer of the

Salt Lake division of the Southern Pacific, also the

Nevada and California from Hazen to Tonopah

Junction and Keeler and Mound House.

Q. Over about how much trackage does your ju-

risdiction extend?

A. A little over a thousand miles.

Q. How long have you been in the employment of

the Southern Pacific Company?

A. Thirty-eight years.

Q. In what different capacities, if any?
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A. Employed as section foreman, road-master

and resident engineer.

Q. Please state to this Court and jury, Mr. Fitz-

gerald, the general scope of your duties as resident

engineer of the company?

A. I have got charge of the maintenance of all

tracks, bridges and buildings on the division.

Q. What relation do jou have with the road-

masters %

A. I have charge of the road-masters; they re-

port direct to me, and I rei3ort to the superintendent.

Q. Who is the superintendent?

A. Mr. Hanson.

Q. Are you acquainted with the railroad yards

or switch yards at Winnemucca, Nevada?

A. Yes, sir.

Q. How long have you known of that yard?

A. Since 1870.

Q. What, if an}i;hing, do you have personally to

do with the inspection or examination of trackage

and switches?

A. I have to go over the road from one to four

times a month, make a trip over the different por-

tions of the division, and see the general condition

of the trackage, the buildings, and so forth.

Q. And does such oversight include the switches

also? A. Yes, sir.
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Q. When, if you know, Mr. Fitzgerald, was the

Winnemucca yard reconstructed, and if it was re-

constructed ?

A. It was reconstructed in 1902; I think it was

commenced a little before, and completed early in

1902.

Q. What, if you know, was the nature of that

reconstruction, and if you do know, please state

fully to the Court and jury.

A. Well, we extended the yard west, and changed

nearly all of the switches to make that extension;

we put in three tracks south of the siding, south of

the main line, and by dividing them in the center

we made six passing tracks, holding about sixty cars

each.

Q. Of about how many miles, if you know, does

the trackage of the Winnemucca yard consist as re-

constructed?

A. Well, the reconstructed portion was about

thirty-six thousand feet.

Q. Have you examined the blue-print which is

now upon the board? A. Yes, sir.

Q. Are you able to state whether or not it is

approximately a correct delineation of the western

portion of the Winnemucca yards ?

A. Yes, sir, it was made from the original plan

that the yard was built from.
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Q. I wish you would explain to the Court and

jury how these plans and specifications for the re-

construction of yards, and particularly the Winne-

mucca yard, how they originate and what is the

course pursued.

A. The plans are first made in my office, the pro-

posed plan, if any change we might wish to make in

consultation with the Superintendents, then they

are sent to the General Superintendent, and when ap-

proved by him, or not, they are sent to the engineer

of maintenance of way; then he looks them over,

and perhaps suggests some changes; if there is any

changes he thinks ought to be made from our plan

—

in this plan for instance, it went back and forth half

a dozen times between my office and the general of-

fice in San Francisco before it was approved; finally

when it was approved they made the plan there and

sent it to us with instructions to put it in just as

that plan was made.

Q. And after it was approved were any changes

made? A. Sir?

Q. After its approval were any changes made?

A. No changes from the plan.

Q. I mean after the approval of the plan were

there any changes from the plan in the construction

of the yard? A. No change.
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Q. What elements are taken into consideration

in railroad circles in preparing the plans for tracks

and switches and their location, and the location of

the switches in instances of this kind and character *?

A. I don't quite understand that question.

Q. Well, I mean what elements are considered

with reference to how close to the tracks the

switches are placed, and what kind of switches to

use?

A. They are put in—the general standard for

switches or sidings in yards is from twelve to thir-

teen foot centers, say thirteen foot where there is

room, where room is scarce they are put in at twelve

in a great many places ; this yard was put in at thir-

teen foot centers, the tracks.

Q. About how many switches, if you know, were

placed in those yards, and what was their kind, or

character, or name?

A. Well, there was about twenty-four switches

put in on that new work, twenty-four or five.

Q. Do you know that particular switch in the

western portion of the yard at or near which Mr.

Burch is said to have sustained his injuries'?

A. Yes, sir.

Q. I will ask you to state in what, if any, way

when the yard was reconstructed in 1902 that switch

differed from the other switches ?
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A. Where you put switches between tracks, be-

tween sidings for cut-offs, the links as they are

called, you have to use a blind switch-stand or

ground switch-stand as they are sometimes called,

for the reason there is not room enough for the high

switch-stand as used on the outside.

Q. Now, this particular switch was what?

A. Was a blind switch-stand; there was twelve

of them put in close together there on that new work.

Q. Was there any difference in character or pat-

tern or workmanship when they were put in?

A. None at all, they are all the same.

O. From where were they received, if you know ?

A. They were made in the Sacramento shops,

and received from there.

Q. Then, if I understand you, they were new

switches sent out?

A. New switches, yes, sir, never used before.

Q. Now, the rods connecting the switch-stand

with the rail, and which shifts the rail back and for-

ward, was there any difference in the lengths of

those rods? A. All the same length.

Q. Was there any difference in those rods, or the

length of those rods, from the ground switches used

over the Southern Pacific, and by railroads gener-

ally, if you know?
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A. Same standard that is nsed all over the South-

ern Pacific, and generally used on other roads.

Q. Is the distance, then, of the switch-stand from

the track or rail regulated by the length of that rod ?

There is no difference, as I understand it, in the

distance from the rail in this particular switch-

stand, and the distance between the rail and the

other switch-stands used generally?

A. That stand is spiked on the same distance as

the others.

Q. What was the character of the ground where

this particular switch-stand was located in the Win-

nemucca yards?

A. It is sandy, gravelly soil, very hard and solid.

Q. Of what kind of wood material was that sand

placed, if you know?

A. It was set on a head block ten inches wide

and seven inches thick of pine timber burnitized-

treated ; we treat all of our ties to preserve the wood

from rotting.

Q. About what length is that ?

A. Length ? Oh, it is probably about ten feet.

Q. And is it of larger dimensions, that is, larger

width and thickness than the average tie?

A. Yes, sir, the average tie is seven by eight

inches.
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Q. I will ask 3^ou to state if you know wlietlier

there were any extra precautions taken in the selec-

tion of material for those ties, and part of which is

used as head-blocks for the location of switches ?

A. They are cut larger and cut from good timber,

as good as they can find for switch-ties.

Q. I will ask you, Mr. Fitzgerald, from the stand-

point of a practical and experienced railroadman,

what, in your judgment, was the general condition of

the AVinnemucca yard in its entirety with reference

to the location of its tracks and the location of the

switches connected with them, as compared with

.switch-yards generally upon the Southern Pacific

Rystem and other railroads doing a large volume of

business ?

A. The condition was first class, and will compare

favorably with any yard in the country, and it is now.

Q. About how often would you inspect that Win-

nemucca yard ?

A. Probably once a month, maybe sometimes of-

tener, that is, a close inspection; of course I pass

through it three or four times a month, keeping a

general look out over the road, but we usually stop

about once a month.

Q. And when you speak of making a close inspec-

tion, state that a little fuller, if you please, just about

what you do, how would you make that?
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A. When I make a close inspection I walk

through the yard, look over the tracks and buildings,

and so forth, and see the condition of everything,

cleanliness and so forth, see if things are picked up,

and so on,

Q. If any of those switches were bent or tilted or

inclined towards the track, I will ask you whether or

not at such examination 3^ou would observe the same ?

A. I certai^'^ly would if there was anything of the

kind.

Q. Did you observe anything of that kind or char-

acter with reference to this switch or any other

switch in the Winnemucca yard?

A. No. Those switches every time, I have seen

them were in good shape, and are now at the present.

Q. Do you know whether there has ever been any

change or repair made uipon this particular switch

from the time that it was x)ut in, when the yards were

reconstructed, to the present time ?

A. There has been no change; the same stand is

there now that was put in in 1902; all of those

switches are there the same, and stand.

Q. What is the line of direction of the prongs as

compared with the line of the direction of the track

between which they are situated, the prongs of those

ground switches?
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A. They are set diagonally between the tracks,

they have to be set that way in order to line the lamps

parallel with the track.

Q. If those prongs are bent, Mr. Fitzgerald,

would that switch at any time when in operation, ex-

cept when the lever is being turned, be bent towards

the track, I mean at right angles with the track ?

A. Well, I don 't think it could be bent towards the

track.

Q. Why?

A. Because of the position of the prongs: if it

was bent tow^ards the track, if anything struck it so

as to bend it towards the track, which is not very

likely to happen, if anything struck it, it would strike

it either going east or west, and bend it in that direc-

tion.

Q. If it was struck by any moving object in going

either east or west, when the lever was turned over

to the other side, why, then, would the prongs be bent

towards the track? A. No.

Q. You are familiar with the arrangement of

those switches, I presume ? A. Yes, sir.

Q. I will ask you, Mr. Fitzgerald, whether if the

prongs of one of those switch-stands were bent four

or five inches, the material, what would be the eifect

of the light, u]x>n the lenses in the lamp?
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A. I do not think the prongs could be bent that

much; I think they would break before that, but if

it could happen, it would obscure the light, and tip

the light so it would smoke, and no doubt go out, if it

set on the forks.

Q. Have you examined at any time since then the

tie or head-block piece of timber at the particular

switch where Mr. Burch was said to have been hurt ?

A. Yes, sir.

Q. Please state to the Court and jury what its

condition was, and what it has been from the time

of the reconstruction until the present time ?

A. The position is good, it lays there perfectly

level just as it was put in, and is good now, never been

changed since it was put in in 1902.

Q. Could that have tilted so as to throw up the

head-block upon which the switch was placed so as

to incline the switch-stand toward the track?

A. Not in the condition it was in, or is in; of

course if it was let remain there until it got old and

worn out, and pounded to pieces, it would have that

effect.

Q. What would be the effect upon the spikes fas-

tening the rail to the head-block timber or tie if it was

elevated or depressed as cars ran over it?

A. Tt would have tlie effect of starting the spikes,

that is holfling the stand, pulling them.
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Q. Have there ever been evidences of that kind or
!

character at that place? A. None at all. 1

Q. I will ask you to state, ^Ir. Fitzgerald, as a

practical railroad man, whether or not at the time
!

Mr. Burch sustained his injuries the Winnemucca
j

yard was a safe place for the men to work, taking

into connection the nature of the occupation, and

the character of the work itself? \

A. It was, as safe as we could make it.

Q. Did you at any time shortly after Mr. Burch

was hurt make or direct any one to make an examin- '

ation of that switch-stand with a view of ascertain- I

ing whether the prongs were bent, or it was inclined ? I

A. No, sir.
i

Q. Why didn't you? I

A. Because there was no mention of the switch, \

j

of an^i;hing being wrong witli it, when he was in- j

I

jured, reports came to me—I was handling extra re- |

ports at that time—and reports came to me, reports

from the road-master, reports from the yard-master

and train-master, and there was not a word men- !

tioned about any defect or anything being wrong with
i

the switch; the first I heard of it was probably six

months after tlie accident happened.
j

Q. And it was done after that ?
'
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A. It was after that I sent Mr. Epperson to make

tliose measurements as shown.

Cross-examination.

(By Mr. MacMILLAN.)

Q. Mr. Fitzgerald, you said that that yard at that

tune was just as safe as 3^ou could make it?

A. Yes, sir.

Q. Don't you think it would have been safer if

that switch had been moved four feet from the track

and four feet from the caboose? A. No, sir.

Q. Would there have been as much chance of any

one striking that switch if it had been moved four

feet from the track ? A. The switch

—

Q. (Interrupting.) Wait a minute, just answer

my question. Would there have been as much

chance for a man mounting the caboose on the steps

of striking that switch or that switch-stand if it had

been placed four or five feet further away from the

caboose, as there was as it was located at the time

of the accident?

A. There is not room to move it that far.

Q. Didn't you understand my question?

Mr. SUMMERFIELD.—I think it has been an-

swered.

The COURT.—Answer the question, and then

make any explanation you please.
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A. Certainly if the switch was moved four or five

feet, there certainly would not be as much chance.

Q. And by moving your track south you could

have had more room, couldn't you, track No. 3?

A. It wasn't practical to move the tracks.

Q. Will you answer my question?

A. Certainl}^ if you move them twenty feet

apart.

Q. And by lengthening the bar which connected

the switch-stand with the track, either a foot or two

feet, you could have placed the switch-stand further

away from the track, could you not?

A. No, sir.

Q. Why not?

A. It would be too near the other track.

Q. Will you answer my question? Could not you

IDut it further away from the track by lengthening it,

notwithstanding the other track?

A. I could not.

Q. T\^iy couldn't you?

A. Because I had to work according to the plan

I had.

Q. If you had disregarded those i3lans couldn't

you have done it ? ,

A. I could not because it would make it unsafe.

Q. In what way?
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A. Make it unsafe for the next track.

Q. Suppose the other track was ten feet away

from that track ?

A. That is another thing, but it wasn't.

Q. We will assume for the purpose of this ques-

tion that there was no other track there at all ?

A. (Interrupting.) If there was no other

track

—

Q. Wait a minute—couldn't you by lengthening

that rod connecting that switch-stand with the track

have set your switch-stand further away from the

track?

A. Certainly, I would have done it if there was

no other track there.

Q. As a matter of fact, that switch-stand set one

foot nearer track No. 1 than it sat toward track No.

3, didn't it? A. Yes.

Q. You say it is a rule of the company to put

tracks with thirteen foot centers ? A. Yes.

Q. So there is a specified place for those tracks ?

A. Yes.

Q. Then the answer given by Mr. Epperson that

there was no specified place, and for that reason it

was nearer track No. 1 than track No. 4, is not cor-

rect?

A. There is a place to put those stands.
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Q. Then his explanation is not a proper explana-

tion?

A. No, there is a certain place shown on the plan.

Q. Now, you could have moved this switch-stand

to a place equi-distant between track No. 1 and track

No. 3, couldn't you?

A. Not according to the plan.

Q. But you could have done it, couldn't you, for-

get your plans for k moment?

A. It could be done, certainly.

Q. And that would have taken it further away

from track No. 1 ? A. Yes.

Q. I will give you a chance to explain your plans.

What is there about your plans to make you put it so

near track No. 1 ?

A. So as to protect the man throwing the switch.

Q. In what way would that protect him ?

A. Because when he has to throw the switch, say,

for instance, when this man was throwing the switch

for track No. 1, or the track that the stand is for,

it is placed nearer that track for his protection, be-

cause when he is throwing that switch it is right in

front of him ; if you move the stand back, there is a

track behind him, and if there happen to be cars mov-

ing there, the chances are he would get struck from

the cars on that track, that is the reason.
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Q. You have gone too far for me. I wish you

would explain to the jury how he would throw that

switch.

A. Sometimes he stands right behind the ball and

throws it right over ; more times he stands rght about

the center of the stand and reaches back and throws

it.

Q. Where does he get hold of it?

A. He catches it on the end of the ball, and throws

it right over.

Q. As a matter of fact, he always stands immedi-

ately in front of it ? A. Not always.

Q. If you have examined those switch-stands

haven't jo\i found the holes in the ground where the

switch-men invariably stand in front of the switch-

stand, and caused by reason of that ?

A. Not always.

Q. You say that is not true.

A. Not always.
'

Q. He could stand—say this is the lever and it is

working on this fulcrum here (showing), he can

stand right in front of it like this, and throw it over

that way?

A. Yes, he can do it.

Q. Except it is much shorter than this, and he can

stand right in front of the hinge of the lever?
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A. He can do so.

Q. He does not have to go to the end of the lever

and take hold of the ball there, and throw it over and

walk over with it, and then throw it down ?

A. He does not have to.

Q. Neither when it is in one position nor when it

is in another position ?

A. He don't have to do it, but he very often does

do it.

Q. Doesn't it make more work for him?

A. Not any more.

Q. He has got to take two or three steps to follow

that leverr

A. A man will jump off a caboose or car, and just

catches the ball and throws it over, almost in any

position, as long as he gets swing enough to it.

Q. Those tracks slide, two tracks which slide in

between the other two in order to make the switch ?

A. Two points.

Q. Which slide? A. Yes.

Q. With the lever as it is turned one way or the

other ? A. Yes.

Q. They are put in in such a condition that as you

throw the lever there you have got to swing it in or-

der to make the switch, if you throw it over it will

stand in a diagonal position, unless you push it down,

on account of the spring in the tracks ?
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A. As the ball flops over the weight carries the

switch points with it.

Q. How much does that ball weigh?

A. I could not say the weight of it.

Q. What is your best recollection or judgment

on that ?

A. I should think it ought to weigh probably

eight or ten pounds.

Q. And you think that is enough weight to throw

this spring in those rails made of steel, do you?

A. Yes, sir, at least it does do it.

Q. Don 't they have to step on it to throw it down ?

A. Not alwaj^s, if the switch was working; of

course sometimes the switch may be working a little

harder than others, maybe sand in it, but if the switch

is working easy, the weight of the ball will carry the

points after it goes over to the center, that is the rea-

son that the ball is there.

Q. You say that is placed nearer track No. 1

than track No. 3, because when it is thrown towards

track No. 3 so that the lever extends towards track

No. 3, if it should be a foot nearer track No. 3, that

the switchman in turning the switch would be too

close to track No. 3, and consequently might be

struck by a car coming down there ?

A. Yes, that is one of the reasons it is put there.

Q. Now, is there any other reason?
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A. Well, there is.

Q. What is if?

A. Another reason is that for those blind switches

it is quite an object to get the switch rods as short

as possible, for the reason if it is very long it is apt

to spring with trains going over it, and open the

switch points.

Q. We will take them up. It is placed nearer

track No. 1 than track No. 3 in order to get it away

from track No. S'? A. Yes.

Q. Now, as that is at ]3resent located, when the

lever is thrown towards track No. 3, how far is such

lever from track No. 3?

A. I think about three feet.

Q. When it is thrown so the lever is towards

track No. 1, how far is it from track No. 1?

A. Let me see, I will have to see the plan. (Ex-

amines plan.) I should think it would go about two

feet.

Q. Two feet? A. Yes.

Q. So that if it was thrown with the ball laying

towards track No. 1, and a string of cars was com-

ing down track No. 1, the switchman who had to

throw that switch would have to be on a continual

lookout for those cars coming down there, because

it would be too close to the track ?
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A. On track No. 1?

Q. Yes?

A. He would not have to throw the switch while

the cars were on it.

Q. He would notl

A. No, he could not.

Q. Not while on the switch, but while they are

on the tracks ? A. While on No. 1.

Q. Or while on the cut-off and away from it?

A. Yes, he would have to throw it before the cars

would reach him.

Q. He would have to throw it and jump out of

the way, wouldn't he? A. Yes.

Q. So the way you locate him there, the way they

are located at the present time, 3^ou have no par-

ticular protection for the man who has to throw the

switch, and when the lever is towards track No. 1 and

the cars are coming either down track No. 1, or com-

ing along the cut-off onto track No. 1?

A. The protection is that he throws the switch be-

fore the cars reach him.

Q. He has to throw^ it and jump out of the way ?

A. Yes.

Q. He could do that on the other side, couldn't

he ? A. He might not.

Q. But he could do it on the other side, couldn't

he?
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A. He could do it, but he is facing it in one direc-

tion, and the cars are behind hmi in the other.

Q. Now, we will take up reason Xo. 2, which is

that if your bar is too long the weight of the cars

running over it will be apt to spring it, and throw it

out of place or out of gear ? A. Yes.

Q. I wish you would describe to this jury the dif-

ference between the workings of one of these blind

switches, so far as that bar is concerned, and one of

the seven-foot switches?

A. The bar of the regular standard switch, or

lever, is held in a notch, drops right down in a notch

and held there securely.

Q. That is on the switch-stand?

A. That is on the switch-stand, the high ones ; on

the blind switches there is nothing to hold it except

this little lever with that little ball on the end of it.

Q. Now, don't you know, and didn't you hear the

witness describe this morning, the place to lock that

switch down ?

A. Yes, there is a place to lock it.

Q. So you could fasten it as securely as you could

the other one ? A. It can be locked, yes.

Q. On your seven-foot switch it stands away from

the track liow far ? A. About six feet.

Q. And it is an upright shaft very sunilar to this,

except it is l^etween six and seven feet high ?
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A. Yes.

Q. And about even with a man's waist there is a

lever which v/orks down into a notch, and when yon

want to throw the switch out of the notch, turn it

round quarter way, and turn it into another notch ?

A. Yes.

Q. And in doing that you turn a shaft?

A. Yes.

Q. That shaft works on cogs at the bottom*?

A. Works on a crank.

Q. And that crank pulls the long rod which con-

nects the switch-stand with the rail?

A. Yes.

Q. The reason the rod is not longer on the blind

switches, the cars passing over it would cause it to

spring ? A. Yes.

Q. In other words, the longer a rod over which

cars of immense tonnage, such as you have, pass, the

easier it is to spring it ? A. Yes.

Q. And would not the same be true as to timbers ?

A. Certainly would.

Q. Consequently the timbers or head-blocks upon

which you fasten these blind switches being long ones,

and much longer than the short ties, would be more

ai:>t to spring ixnd tilt up than the short ones?

A. The ties?
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Q. Yes? A. They would, yes, sir.

Q. And they do spring up % A. Sometimes.

Q. Mr. Fitzgerald, don't you know, as a matter of

fact, that out of nine-tenths of the yards of the

Southern Pacific Company at this very moment, you

will find switch-stands tilted over by reason of the

ties springing up ? A. No, sir.

Q. Don't 3^ou know that right there in the yards

in Ogden you have any nmnber of switches tilted up

by reason of that % A. No.

Q. Have you examined to find that out lately ?

A. I have.

Q. You have gone through those yards lately to

find that out? A. To find that out.

Q. Yes?

A. I have not to find that out.

Q. You have not directed your attention par-

ticularly to that % A. No.

Q. Don't you know that right in the yards in

Reno, right in front of the hotel, there is exactly this

same kind of switch which is tilted up by reason of

that tie being tilted ? A. I do not know that,

Q. You didn 't look at it ?

A. No, I looked at one switch, it wasn 't tilted up.

Q. Did you go on the ground and look for the

purpose of seeing whether it was tilted ?
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A. No.

Q. Did you examine this particular switch in the

Winnemucca yard when you came through there two

or three days ago ? A. No.

Q. Don't you know that right to-day and two or

three days ago that that very sv/itch-stand was tilted

towards the track? A. I do not.

Q. And if it is you didn't see it?

A. No, sir.

Q. This rod that connects the switch-stand with

the rails, is that one solid rod, or is it connected to

another rod about the position of the tracks?

A. It is connected with another rod; there is a

tie rod between the switch points and this connecting

rod from the switch-stand is connected with that.

Q. So there is not one solid rod running from the

switch-stand to the tracks clear through?

A. No.

Q. You say that these points on this lam]:>, which

are half an inch thick made of steel, and eight inches

long, on a fork, that they are placed in a diagonal di -

rection to the track ? A. Yes.

Q. That is, if you should draw a line from one

point to the other point and continue it, it would meet

the track at acute angles? A. Yes.

Q. As I have my pencil here, taking for granted
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j

it is going from point to point of the fork, and con-

1

tinned to the rail of this table, Avhich we will say
;

wonld rc]~>resent the rail of the tra(*ls, it would lie i]i
\

that i)osition ? (Showing.)

A. Abont that position.

Q. Now, Wiien you turn this switch you don't turn
i

that smtch halfway around, like that, do you?

(Showing.) A. No.
j

Q. But you turn that switch quarter ways, don't <

vou? A. Yes. i

Q. Just like I have done it now ? A. Yes. 1

0. Xow, ]Mr. Fitzgerald, let us assume that the I

switch-stand stood as I have this ink-well here now,

;

that the pencil follows, from point to point of the
\

fork, and there is a lamp sitting in here, and some-;

body should come along and fall against that lamp,'

say an object like Mr. Burch, and should bend the!

lamp, it would bend it towards the track, wouldn't it;,

that is, it would not bend it directly towards the track

but diagonally it would bend it towards the track?

A. Probably diagonally, it would not bend it tn~i

wards the track.
;

0. Xow, we will assmne such a thing did occur^j

and that lamx3 is in that condition, and it would bei

bent like that, suppose you turn your switch quarter!

way like that (showing) it would then bend vrith thej

track, wouldn't it? A. Yes.



vs. Robert M. Bnrch. 227

(Testimony of Thomas Fitzgerald.)

Q. So Mr. Epperson was wrong again, wasn't liel

Mr. SUMMEEFIELD.—I object.

Mr. MacMILLAN.—I withdraw that.

Q. Now, Mr. Fitzgerald, these lamps are built

very strongly, aren't they, they are strong lamps?

A. Yes.

Q. They are heavy thick lamps'?

A. Yes. they are pretty strong.

Q. Tliey are supposed to stand the ron<?:h usage

oF railroading? A. T'es.

Q. And they are not supposed to woar mif iu -i

day or a month or six uionths, arf> -I boy?

A. No.

' Q. And they are supposed to l)e ai»le to stand a

knock of some kind without breaking?

A. Oh, yes.

Q. You make them for that purpose ?

A. They are made strong of course.

Q. And on the sides of these lamps Avhen they are

manufactured there are two sockets manufactured on

the lamp ? A. Y'es, sir.

Q. Which set down over the forks ?

A. A^es, sir.

Q. In that manner ? (Showing.)

A. Yes.
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Q. And if a lamp was sitting upon those two

forks,- is it not true that you could take that lamp

and b}^ pushing it or b}^ striking it, bend those steel

forks, without breaking the lamp?

A. You might bend it some.

Q. You could bend it two or three inches, couldn't

you ; of course, you could not bend it clear over with-

out breaking the lamp ?

A. You would break the forks.

Q. If 3''ou bend it say five or six inches, would you

break the forks ? A. Yes.

Q. A steel rod like that will bend from two to

three inches without breaking, won't it?

A. No, I think not.

Q. How far would it bend ?

A. We have had to bend some of them in order to

get the right angle so as to fit the lamps, and we have

always had to heat them.

Q. So they do bend, and you can go and take

hold with your hand nnd bend them?

A. No, sir.

Q. T>y throAving your weight onto them?

A. No.

Q. A heavy body coming against it would be apt

to bend it?

A. If it was heavy enou<jb. either l^md or break

them.
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Q. What kind of steel are they?

A. Common steel rods, round rods.

Q. Common ordinary iron, isn't it? As matter

of fact, it is common ordinary iron?

A. No, I do not think it is common iron.

Q. Of course it is not the iron you pick up out in

the mountains ?

A. They are made of steel in order to get the re-

quired stiffness, iron would not be stiff enough, it

would bend too easy.

Q. But these are only half an inch thick, and you

can bend them, can't you?

A. They will not bend at all, not to any extent.

Q. You said they would bend and now you say

they won 't bend ? A. They will bend a little.

Q. How much will they bend, now ?

A. I don't know.

Q. Will they bend an inch ?

A. They might.

Q. Will they bend an inch and a half ?

A. I don't think so.

Q. You think they will bend an inch?

A. Yes.

Q. Would they bend an inch and a quarter?

A. They might possibly and might not, they might

break before that.
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Q. And they might ])end tliree inr-hes without

breaking, Avouldn't they— A. As T told you

—

Q. Now wait a minute.

Tlie COURT.—You hardly give the witness time

to answer, you stop him before he gets through.

Q. Answer the (juestion. (Question read.)

A. I don't think so.

Q. A^ou don't think they eould?

A. No, sir.

That is all.

Eedireet Examination.

(By Mr. SUMMEKFIELD.)

Q. One other topic on redirect. Mr. Fitzgerald,

whose duty is it to order or have rej)airs made in

the switch-yards, when required?

A. To have the repairs made, to make the re-

pairs is the duty of the section-foreman.

Q. Do the yard-masters have any power or au-

thority to make repairs themselves, or to order the^n

done? A. No, sir.

Q. Who was the section-foreman at Winnemucca

at that time ? A. Frank Eiley.

Q. Who was the train-master there at that time ?

A. Mr. Kitto.

Q. Would he have such authority?
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A. Ke would have the authority.

Q. ^yas there any one else there that had any au-

thority to direct repairs to he made or to make them

except those two? A. No, sir.

Q. What was the extent or the scope of duty of

the yard-masters ?

A. To look after the switching of cars, and mak-

ing up trains, and so forth.

Q. If there had been a complaint made that this

switch was out of repair, that the forks were bent,

or that it was inclined, and it would require repairs

to be made, who alone there would have had the au-

thority to make them, or to direct them to be made?

A. Mr. Kitto could direct them to be made.

Q. And Mr. Eiley, would he?

A. He would make them.

Recross-examination.

Q. Is it not true, Mr. Fitzgerald, that the yard-

master could order Mr. Riley to repair anything

there ; that the 3"ard-master could require Mr. Riley

to repair a defective switch-stand, or defective

switch, or defective rail, or any defect in the yard,

which was dangerous to the yardmen?

A. They could report it to him.

Q. And upon their report he would fix it?

A. Yes.
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Q. Upon their report it was his duty to fix it ?

A. If it needed repairs, yes.

Q. You make a difference between a report and

a direction, do you?

A. I don't understand that.

Q. You say Mr. Kitto was the only man that

could direct repairs, the only man who had authority

to direct repairs ?

A. He was the man in charge of the station and

of the works around there.

Q. AVait a minute and let me finish my question.

You say that Mr. Kitto was the only man in Win-

nemucca who had authority to direct Mr. Riley to

make repairs, but that the yard-master could order

Mr. Eiley to make repairs, and that Mr. Riley would

be required to make them?

A. If the yard-master found anything wrong he

could tell Mr. Riley about it, but he had no author-

ity—

Q. TVait a minute, he could fi:x it ?

The COURT.—Let him answer the question.

A. He could tell him it was out of order, but he

had no authority over Mr. Riley ?

Q. He had no authority over Mr. Riley ?

A. No.
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Q. But if he should tell him it was out of order,

if he should report it to him as being out of order,

Mr. Eiley would be required to fix it and put it in or-

der ? A. He would fix it, yes.

Q. He would not have to go to Mr. Kitto, and say,

"Here, a defect has been reported to me, shall I fix

it?" A. No, sir.

Q. He could let Mr. Kitto go to grass as far as

that was concerned, couldn't he? A. Yes.

Q. And in fact his duty would be to go and fix it,

if it was reported, even if Mr. Kitto should tell him

not to fix it?

A. His duty would be to repair anything out of

order.

Q. Notwithstanding Mr. Kitto might tell him not

to repair it?

A. Well, Mr. Kitto would not tell him that.

Q. I don't know whether he would or not, we will

assume that he would not ; but I sav, notwithstandina*

he might tell him not to fix it, it would be the duty

of Mr. Eiley to fix any dangerous thing, if the yard-

master should report it to him?

A. He could not tell him not to fix something out

of order, it would be an impossibility. (Question

read.)

Q. Is that true?

A. Didn 't I answer that question ?
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Q. No, you did not ?

(Question read.)

A. It would be the duty for liim to repair any-

thing that he might find out of order.

Q. Notwithstanding Mr. Kitto should tell him

not to repair it?

A. I cannot imagine how Mr. Kitto could tell him

that.

Q. Will you kindly assume that he would for the

benefit of my question, and then answer it?

A. He would have to repair anything out of or-

der, no matter who would

—

Q. I think my question is very simx)le, and if you

do not understand it, I will explain it to you, and I

want an answer from you on it. I say it would be

the duty of ]Mr. Riley, the section-foreman there in

charge in Winnemucca, to repair any dangerous

switch-stand which was out of order, if he should be

directed to repair it by the yard-master, notwith-

standing Mr. Kitto, who was the train-master and

the agent, shoidd tell him not to repair it?

A. Yes, he would have to repair it.

:Mr. SUMMERFIELD.—As I understand you,

though, the yard-master has no right to direct him to

do it, it is simply to report it?

A. That is all.
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(By Mr. MacMILLAN.)

Q. Suppose that the yard-master at Winnemucca

should report to Mr. Riley that there was a switch-

stand in dangerous order and should direct him, or

request him, or pray of him, or beg of him to repair

it, and suppose on the other hand, that Mr. Kitto, the

alter ego of the Southern Pacific, should direct him

to repair it, tell me, woidd he repair it any quicker on

the direction of Mr. Kitto than he would upon the or-

der, or request, or prayer of the yard-master ?

A. He would certainly do it quicker for Mr. Kitto

than any body else, for he was a superior officer at

that station.

Q. But it would be his duty to do it for one as

quick as the other if it was dangerous ?

A. Yes, if it was dangerous he would repair it.

Mr. FRANK RILEY, called and sworn on behalf

of the defendant, testified as follows

:

Direct Examination.

(By Mr. SUMMERFIELD.)
Q. Where do you live ?

A. I live at Sparks at the jDresent.

Q. How long liave you been living at Sparks?

A. About four months.
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Q. Where did you live previous to that time ?

A. Winnemucca.

Q. How long did you reside at Winnemucca^

A. Seven years.

Q. What is your occupation or business ?

A. Track foreman, railroad track foreman.

Q. Were you living in Winnemucca during the

year 1903? A. Yes, sir.

Q. And during October of that year?

A. Yes, sir.

Q. What was your occupation at that time ?

A. Track foreman.

Q. What territory was embraced in your line of

duty, what amount of track ?

A. Eleven miles of main line and about five miles

of sidings.

Q. What part of the Winnemucca yard did you

have? A. All of it.

Q. Do 3^ou know when that yard was recon-

structed ? A. Yes, sir.

Q. When was it reconstructed ?

A. It was completed in 1902, in Aj)ril, 1902.

Q. Were you track foreman when it was recon-

structed ? A. Yes, sir.

Q. What was the general character of reconstruc-

tion of that yard ?
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A. Well, the old tracks that had been in there was

extended, three tracks was extended half a mile, made

longer a half a mile west, and the old switches that

had been in there, most of them was taken out and

new ones put in their place, and put in in different

places from what they had been in before.

Q. In which direction was the extension made?

A. West.

Q. Are you acquainted with Mr. Burch, the plain-

tiff in this case ; do you know him ?

A. I just know him, that is all.

Q. Where were you on the 26th day of October,

1903, if you know?

A. I could not locate myself properly on that day,

I might be out on the main line, or I might be in the

yard, now I could not locate myself.

Q. When did you first hear that Mr. Burch was

hurt?

A. It was two or three days after, after the acci-

dent occurred, that I heard it.

Q. Do you know the switch upon which he is said

to have been injured ? A. Yes, sir.

Q. Where is it located with reference to the west-

ern portion of the yard, what part of that portion of

the yard?

A. Wei], it is hv-ntod on a cut-off on the main line

to track Ko. 1.
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Q. What familiarity, if any, did you liave with

that switch at the.time Mr. Burch was hurt, and pre-

A'ious to that time, Avhat did j^ou know about it?

A. Well, I know—the familiarit}^ I had with it

was that I was supposed to watch it carefully, it as

well as the balance of them, and see that it was al-

ways kept in good shape.

Q. And did you do that ? A. Yes, sir.

Q. What was the condition of that switch when

Mr. Burch was hurt and previous to that time ?

A. The condition of it was very good.

Q. How did it compare with the other switches in

the yard, and switches generally?

A. Well, it compared just equal to the balance of

them ; it was .inst about equal to the balance of them,

in good shape.

Q. Do you know whether or not the prongs upon

which the lam.p sets in that switch were bent or not,

or what their condition was?

A. The condition of them was good.

Q. Well, were they bent or not?

A. No, there was no bending of them.

Q. What was tlie condition of that switch with

reference to whether it stood straight up and down,

or whether it tilted and leaned towards the track, I

mean the switch-stand ?
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A. It stood straight up and down, on perpendi-

cular.

Q. Who was the train-master there at the time?

A. Mr. Kitto.

Q. Who had the power or right to make repaii'S

about the switches or forks, or an3^thing of that char-

acter, there in the yard ? A. I did.

Q. Did any one else have that authority?

A. No.

Q. Did Mr. Kitto have any authority in that re-

spect ?

A. Well, if he got a report that such a thing was

out of order, he w^ould have authority to report the

matter to me, and I certainly would go and fix it.

Q. What power or authoritv did the yard-masters

have about it?

A. They had no authority al)0ut it except to re-

port the matter in case that they see anything w^rong

;

that is, the}^ had no authority with me, what their au-

thorit}^ was in other ways I don 't know.

Q. Was au}^ complaint ever made to you or

within your hearing or knowledge at any time pre-

vious to the time of Mr. Burch's injury that that

switch was out of order, or that there was anything

the matter with it? A. No, sir.
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Q. How much experience liave yon had in rail-

road yards, Mr. Riley?

A. Well, on railroad track I was seventeen years,

and in yards I have eleven years.

Q. And during the time that you had your ex-

perience upon the track, I suppose you mean by that

on the line, the main line, do you? A. Yes.

Q. Did you or did you not then become familiar

a part of the time with the switches and their opera-

tions in the yards ? A. Yes, sir.

Q. By what companies have you been employed ?

A. I have^never worked for any company except

the Southt rn Pacific and the Oregon Short Line, as it

is called now, or Salt Lake Division of it.

Q. What kind of a switch is that where Mr. Burch

was hurt in the west end of the yard, what name do

they call it?

A. Blind switch-stand or ground switch-stand,

either name.

Q. Do you know w^hether or not it was a new or

old switch when the yard was reconstructed the year

before ?

A. It was a new switch, the stand was new, the

switch-stand was new, and the tie rods was new, and

also the ties.

Q. Please state to the Court and jury whether,

if the forks of that switch had been bent, or it had
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been inclined and tilted towards the traek, you would,

in pursuance of your duties there, have observed if?

A. My duties there T observed the fork was

straight and was in f.;ood condition as it ought and

as it could be put in.

Q. You are satisfied, are yo\i, if there had been

anytliing different that you would have observed it?

A. Yes.

Q. What was tlie condition oC llic '.n-onnd where

that switch was located?

A. It is very good, it i^ m hnrd nature, with sand

and gravel mixed in it.

Q. Do 3"ou know of tlie tie of which a part con-

stitutes the head-block, upon which the switch is

situated ? A. Yes.

Q. What kind of a piece of timber is it ?

A. It is pine treated with some kind of solution,

the process that tlie railroad company uses for pre-

serving it, I don't know what solution.

Q. What were the dimensions, do you know?

A. It was seven by ten inches, or ten inches wide

and seven inches deep.

Q. In what condition was it in October, 1903?

A. It was in very good condition.

Q. What condition is it at the present time ?

A. Well, when I left there it was in good condi-

tion, too.
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Q. I will ask yon, Mr. Eiley, whether or not there

has ever been an}^ change or repair, or anything of

that kind made in that switch-stand, or in that tie,

since the time Mr. Bnrch was hnrf?

A. There was no change made in either the tie

or switch-stand from the time I put it in there nntil

I left. •

Q. The time you left yon mean the time when yon

went to Sparks about four months ago?

A. Yes.

O. If the forks of the switch were bent, in what

direction would they be with reference to the track ?

A. Well, they would l^e in a diagonal direction,

probably either northeast or southwest.

Q. Do you know whether or not that tie upon

which this switch was placed was a new tie or an old

tie when it was placed in there at the time of recon-

struction ?

A. It was a new tie, a new head-block as they call

it.

Q. A new head-block and tie, it is the same thing,

isn't it—it is a longer tie, one that is bigger than the

others, and extends out farther, so as to set the

switch on the end of it ?

A. A tie is a piece of timber generally seven b}^

eight inches, seven inches deep and eight inches wide
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on top, so this piece of timber, head-l)lock, was ten

inches wide and seven inches deep.

Q. How did it compare in len2;th witli what you

call a tie ?

xi. It is longer than the tie ; that is, longer than a

cross-tie.

Q. Made longer for w^hat purpose ?

A. For the purpose of setting the switch-stand on

it.

Q. You didn't see Mr. Burch at the time he was

hurt, did you? A. No, sir.

Q. Did you see him at anj^ time after that, and

l)efore he was taken to San Francisco % A. No.

Q. You didn't have any conversation with him?

A. No, sir.

Q. Did you ever have any conversation with ]Mr.

Burch about the accident, when he sustained his in-

juries? A. No, sir.

Q. How often would you examine or inspect the

yard and switches there, in the AYinnemucca yard,

'My. Riley? A. Well, possibly once a day.

Cross-examination.

(By Mr. MacMILLIAN.)

Q. ]Mr. Riley, how long did you say you had l>een

engaged for the Southern Pacific ?

A. Seventeen years.
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Q. How nmcli of that time was spent in the ja^rds

at Wimiemucca ? A. Seven years.

Q. You were personally responsible to the com-

pany for those yards, of the trackage, the tracks, of

the ties, of the switches, and of the switch-stands, is

not that true? A. Yes, sir.

Q. If anything occurred, any accident occurred,

by reason of any defect in any of those things, why

of course it was your fault?

(No answer.)

O. Perhaps you rlo not understand me?

A. No,J don't.

Q. If any a^-^i^lent occurred in the Wimiemucca

yards by reason of ciny dangerous switch-stand we

will say, dangerous and defective switch-stand, it was

your fault? A. Yes.

Q. Now, during the seven years that you were

foreman there for the Southern Pacific Company,

did you ever have any bent switch-stands?

A. No, not ground switch-stands, never became

bent.

Q. You never had any of those ground switch-

stands bent? A. No.

Q. Did you ever have any of the others bent ?

A. I did.

Q. How many ? A. One.
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Q. J}uring that seven years of service as fore-

man for the Southern i'acific Company in the yards

at Winnemucca, for which you were responsible, you

never had but one switch-stand bent?

A. That is all.

Q. Vfas that one of the tall ones ?

A. One of the tall ones.

Q. Six or seven feet high and six or seven feet

away from the track? A. Yes, sir.

Q. You are still working for the company ?

A. Yes.

Q. Foreman at the present tune ?

A. Foreman at the present time.

Q. How far do the head-blocks to which you re-

ferred in your direct examination, extend beyond the

ties ? A. About three feet.

Q. During those seven years have you ever had

one of those head-blocks tilt or curl up on you ?

A. No.

That is all.

Mr. G. E. HOCKENBEOCH, called and sworn on

behalf of the defendant, testified as follows

:

Direct Examination.

(By Mr. SUMMERFIELD.)

Q. What is your name?
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A. G. E. Hockenbroch.

Q. How do you spell that last name ?

A. H-o-c-k-e-n-b-r-o-c-h.

Q. Where do yon live'? A. Winnemneca.

Q. How long have you been living there ?

A. About four years and a half.

Q. What has been jomy occupation since living

there? A. Brakeman.

Q. In the yards or on the main track?

A. On the main track, I have only worked two or

three shifts in the yards since I have been there.

Q. What are the terminal points of ,your runs as

brakeman f

A. Winnemucca, Carlin and Sparks at present,

used to be AVadsworth.

Q. You run both ways from Winnemucca?

A. Yes, sir.

Q. And Winnemucca is your headquarters, is it,

where you go in and come out each way?

A. Yes, sir.

Q. Are you acquainted with the yards at Win-

nemucca ?

A. AVell, I as to a certain extent, I worked in

them a couple of nights.

Q. Do j^ou know the western portion of the j^ard

where Mr. Burch is said to have been injured ?



vs. Robert M. Burch. 247

(Testimony of G. E. liockenbroch.)

A. Well, I know it in a way, that we run in and

out over it.

Q. Do you know where the switch is near which

Mr. Burch is said to have been hurt I

A. Yes, sir.

Q. That is upon the western end of the yards, I

believe, as all the witnesses have testified, you know

where that is, do you ? A. Yes, sir.

Q. When you run from Winnemucca to the west,

to Wadsworth formerly, and Sparks afterwards, and

came in, how close would you run in and out to that

particular switch?

A. Well, we ran over it every time, unless we

should go down the main track, we would go on 1, 3

or 5, we would have to run over it.

Q. Why would you have to run over that switch ?

A. Because it leads from the main track to the

side-track.

Q. How many years have you worked at railroad-

ing altogether? A. Since 1888.

Q. Where have you w^orked, for what compan-

ies and at what places?

A. I worked for the Philadelphia and Kedding,

for the Pennsylvania lines, for the New York, Chi-

cago and St. Louis ; C. H. and B. and the Southern

Pacific.
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Q. At wliat various places were your headquar-

ters ?

A. When I worked for the Philadelphia and

Redding my headquarters was Chamokin, Pennsyl-

vania.

Q. Then where '?

A. When w^orking for the P. and E. lines, Ren-

ova, Pennsylvania, was the first place, that was yard

service, and I was transferred from the Renova yard

to Kane, Pennsylvania.

Q. And where else?

A. From there I went to the New York, Chicago

and St. Louis, Bellvue, Ohio, as yard switclmian.

Q. And then where *?

A. To the C. H. and B., Lyon, Ohio.

Q. Thenw^herel

A. From there to the Southern Pacific.

Q. Please state to the Court and jury whether at

these various places where you have w^orked there

were switch-yards, and whether or not they were

large or small ones, and about how^ they compared

in extent with the W^innemucca j^'ards ?

A. Well, the Winnemucca yard is about the small-

est yard that I have worked in, the least tracks.

Q. State how, if you know^, the Winnemucca

yards com^pare with reference to how close the tracks
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are togetber and tbe kind of switebes tbat are used

and bow close tbe switebes are to tlie tracks, with

tbe various yards of tbose otber companies, and at

tbe points wbicb you bave mentioned ?

A. Well, tbey are in very good sbape comparing

to otber j^ards.

Q. Were tbe switebes tbere in tbe Winnemucca

yards any closer to tbe tracks tban in tbose otber

various yards over tbe countr}^? A. No, sir.

Q. How did tbe switebes tbemselves compare witb

tbe cbaracter or kind or pattern of switebes, of

ground switebes especially tbat are used in tbese var-

ious otber yards over tbe country ?

A. Well, it is a common tbing tbat tbere is

ground switebes used in yards instead of higli

switebes.

Q. Wbat I mean is tbis, wdietber tbe ground

switebes at tbe Winnemucca yard w^ere of tbe same

general pattern or cbaracter of tbose in tbe otber

yards, or w^ietber tbey were different?

A. Well, tbey are very mucb on tbe same pattern.

Q. Wbat was tbe cbaracter of tbe switebes witb

regard to being in working order in tbe Winnemucca

yards, and of tbis switeb in particular, in October,

1903, if you know?

A. Well, to tbe best of my knowledge tbey were

in good order.
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Q. Did you ever observe tliis i3articular switch

near which or at wliich Mr. Burch is said to have been

injured as being out of repair, and especially with

reference to the forks being bent, or the switch-

stand itself tilted towards the tracks'?

A. I did not.

Q. If such had been the case would you have ob-

served it in coming in and out there ?

A. Well, I suppose I would.

O. Do vou know caboose 22 ? A. I do.

Q. Where were you at the time Mr. Burch sus-

tained his injuries '? A. I was in the caboose ?

Q. What caboose? A. In 22.

Q. What occurred at that time, if anything^ to

first indicate to you that something out of the usual

had happened?

A. Well, the caboose bounced and jumped, I

thought we were off the track, and I ran out to see

what was wrong.

Q. What did you see when you Avent out there ?

A. I saw Mr. Burch lajdng on the track.

Q. Who else did you see there, if any one?

A. Burney was the first man I saw there.

Q. Where was Mr. Burch when you saw him there

upon the ground, and when you got off of the caboose,

with reference to this switch-stand ?
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A. Well, he was lying on the ground elose to the

switch.

Q. In what direction from the switch, west or

east ?

. A. Well, I conld not say that, whether west or

east of the switch.

Q. You don't think he was very far from it, do

you? A. He wasn't far from the switch.

Q. When you saw him was he conscious or uncon-

scious, or what was his condition ?

A. He was conscious.

Q. Did you have an}" conversation with him at the

time? A. I did.

Q. Please state to the jury what it was ?

A. Well, he said that he was hurt bad, and I told

him I didn't think he was hurt so bad, and I helped

to take him in the caboose.

Q. Was there anything said b}" him at the time

about how he came to get hurt^- A. No, not then.

Q. Did you have any conversation with him after

that time about how he came to be hurt ?

A. After we had him in the caboose.

Q. After you took him in the caboose ; who helped

you to place him in the caboose?

A. Mr. Burney.
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Q. How long was it after yon took him and put

liini in tho caboose that you had this conversation

witli him about how he came to get hurt?

A. It was shortly after we had him in the caboose.

Q. How man}^ minutes, approximately?

A. Might have Ijeen five minutes.

Q. What was that conversation? State what it

was.

A. Well, 1 asked him, and he said that he got hold

witli his liands, but he didn't get his feet up on the

step.

Q. Was tiicre anything said at the time a])out the

speed at whiclr you were running ?

A. I told him they were going too fast to get on

the caboose at that rate.

Q. What did he say?

A. He said thev were used to workins? fast.

Q. How is caboose No. 22, with reference to size

and. constniction with the other cabooses?

A. Well, it is a standard caboose, what they call

an kS. p. standard caboose, it has on the sides "stand-

ard caboose."

Q. Is it the caboose they call a box-car caboose ?

A. No, sir.

Q. It is different from a box-car caboose, is it ?

A. Yes.
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Q. What is the difference between what yon term

standard caboose and ])ox-car caboose ?

A. Well, a standard caboose has a larger platform

than a l)ox-car caboose, and the roof extends out over

the platform as far as the platfomi extends; and a

box-car caboose, the roof just extends out as far as

the car, no roof over the platform.

Q. In passing over that particular switch, as you

would run in or go out of the yard there, was there

ever any tilting or depression or pounding as you

would pass over the switch, indu';itiup- fhnf the head-

block would tilt or kick up ?

A . Not to my knowledge.

Q. You never observed anything of that kind ?

A. No, sir, I never noticed anything.

Q. If there had been an;^i:hing of that charactei*

would it not have attracted the attention of flio^o in

those cars, as you would go over it ?

A. I suppose it would, it generally does wheji

there is any defc^^ in the track you can f^'^i H i^i th'^

cars.

Q. I will ask you to state as a practical railroad

man in that respect, if you know, how the Winnemuc-

ca yards with reference to the track and switches, and

the arrangement and the location of the same, com-

pared witli the switch-vards generallv over the coun-
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try. so I'nr as safety for the operators or tlie men who

worked in Ihe yards wen* eoneerned?

A. Well, as far as I can see they are in splendid

shajH^ in (•om])aris(>ii witli otlici- vards. and Ix'tter

than in some yards.

^'oii inak<' ImIcc 1;i<' witness.

CJross-exainination.

(By Mr. MaeMILLAN.)

Q. Mr. IIoeken])roeh, you did not sign the acci-

dent rei)ort that w^as made ont, did you ?

A. I did not.

Q. AVere you ever asked to sign it?

A. No, sir.

Q. Were you asked about how the thing hap-

pened ? A.I was.

Q. You were not looking down the track, or at

the switch-stand or anything of that kind ?

A. No, sir.

Q. What wTrc j^ou doing in the caboose ?

A. Changing my clothes, just came to work.

Q. Do you remember wliat you were doing at the

particular time that you ran over something?

A. Well, no, I don't know^ just exactly wliat I was

doing.

Q. But you were changing your clothes at any

rate?
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A. Yes, putting my over clothes on, as T generally

do wlien I eome to work.

Q. And you were paying attention to that at the

time, what you were doing in the caboose?

A. Yes.

Q. ^"ou were not noticing particularly what was

going on outside?

A. 1 wasn't noticing anything ' until I felt the

caboose jar, something wrong.

Q. Then your attention was called?

A. I ran out right away when I felt that.

Q. How fast were they going?

A. That is more than I can tell, you cannot tell

so well when you are inside of a car how fast you are

going ; they were going too fast, according to my idea,

for a man to get on.

Q. Do you know how fast they were going?

A. I don't know exactly how fast they were go-

ing
;
you cannot regulate a speed inside of a car like

you could if you were outside.

Q. What do you consider too fast for an experi-

enced brakeman or switchman to get on a train ?

A. According to my idea inside of a car, to my
best judgment, I think they were going at least ten

miles an hour.

Q. You think they were going at least ten miles

an hour? A. Yes.
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Q. What do you consider too fast for an cxperi-

oncod i-aili'oad man to get on a train ?

A. To get on the front end of tlie caboose I think

that is going too fast.

Q. Yon think a speed of ten miles an hour is too

fast? A. Yes.

Q. You get on that fast all the time, don't you?

A. Not on the front end.

Q. You do on the rear end?

A. T do on the rear end, yes.

Q. And faster than that?

A. Therejs nothing to catch you then.

Q. And faster than that?

A. Sometimes I might, yes.

Q. You get very experienced and skilled in

mounting running cars when working on a railroad,

don 't you ? A . Supposed to.

Q. Yoii get so you can mount them when they are

going at a very rapid pace or rate, is not that true?

A. Well, there is a difference in people; T can get

on them best when they are standing still, as far as

I am concerned.

Q. You are like me in that regard. What part of

the caboose were you standing in when you ran over

Mr. Burch?

A. I don't remem.ber, I think I was about in the

middle of the caboose.
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Q. Then you ran to which end of the caboose?

A. I don't remember which door I did go out of,

whether I went out the west end or the east end.

Q. Did you walk or run ?

A. I think I went out the east end, I ran out.

Q. Did you jump off the car?

A. I did when I saw what was wrong, when he

was lying on the ground.

Q. Whereabouts was the car when you jumped

off?

A. The car was quite a little ways by him.

Q. How far by him?

A. I could not say just how far.

Q. Where was Burch?

A. Lying on the ground.

Q. By that west switch ?

A. Yes, close by the switch.

Q. Where was the engine?

A. The engine was right close to him.

Q. Right close to him? A. Yes, sir.

Q. Opposite to him ?

A. No, I think the engine was by him ; I think

he was back of the engine, I would not be positive.

Q. You think he was back of the engine?

A. I think so, would not be positive.

Q. Drawing attention to this map, you came down

from the main line on to the cut-off onto track No.
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1, is that not true; this is the main line? (Showing

on bhie-print.)

A. What is that supposed to be, of the west end

of the yard?

Q. This is supposed to be the track you went over

at the time this accident occurred.

A. I understand that part of it, which way are

you pointing your pencil?

Q. This is north, this east, this is south, and this

is west? A. And that is west?

Q. Yes?

A. Well, point your pencil again the same as you

did before.

Q. You started from the main line east, down the

cut-off? A. Yes, sir.

Q. And onto track No. 1? A. Yes, sir.

Q. And the place marked Avith the cross is in the

vicinity of the place that you found Burch after the

accident? A. Yes, sir.

Q. This being the west switch and this being the

east switch (indicating), those two switches there;

your engine was headed east?

A. The engine was headed east, yes, sir.

Q. And was pushing the caboose? A. Yes.

Q. And the engineer was on the right-hand side

of the engine, or the south side?

A. He was on the south side.
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Q. Now, in going around this curve the engineer's

view would be cut off from any one standing here

until he got nearly opposite him on account of the

curve, wouldn't it; in other words, he could not see

around the curve that that caboose and engine was

on, could he?

A. He could see him from the main track switch.

Q, The engine was standing here ? ( Indicating.

)

A. I mean when they started from the main

track switch.

Q. You don't know about that, do you
;
you don't

know where Mr. Burch was at that time?

A. No, I don't.

Q. The supposition is that Mr. Burch came across

from this switch, that Mr. Burch was standing here

all the time, when he left the main line he could see

him, but after he got onto the cut-off he could not see

him on account of the curve?

A. I don't know anything about that part, where

he was standing or how close to the track, because

I was inside in the caboose.

Q. We will assume that he stood right where this

switch is, and just that far away from the track ; now

assume further that your engine and caboose is on

this curve here, could the engineer see around the

curve, and see you standing there?

A. That depends how close he stood to the track.
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Q. RijTfht I)}' that switch, he has his hand on it

wr will say, could he see the switch-stand?

A. He could on the switch-engine, where they

have a chance to lean out of the cab window.

Q. Going around that curve? A. Yes.

Q. How far would he have to lean out of the

window? A. I don't know how far.

Q. Don't you know^ your entire caboose is ahead

of the engine ? A. Yes.

Q. And w^ould not that obstruct the view until

your ca])oose had straightened around that track?

A. He would have to stand there close to the

track.

Q. It would obstruct your view to the switch-

stand, wouldn 't it ? A. I don't think it would.

Q. You have never been out on one of those en-

gines and leaned out to find out, have you?

A. I have been on them lots of times.

Q. Ha^-e you leaned out in that particular place

to see if you can see that swdtch-stand ?

A. I have not.

Q. Have you ever stood at the switch-stand with

an engine and a caboose coming down there and no-

ticed the engineer, and could you see him?

A. No, sir.

Q. Have you ever acted as a switchman?

A. I have.
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Q. There in the yards at Winnemucca for a short

time'? A. Yes, sir.

Q. How long ? A. Only a few days.

Q. When was that?

A. Well, the first day I worked for the S. P.

Compan}' I worked in the Winnemucca yards.

Q. How many days did you work as switchman ?

A. As near as I can state I worked there four

days, one night and three days.

Q. That is all the experience you have had in

those yards as a switchman?

A. In the Winnemucca yards as a switchman,

yes, sir.

Q. You knew all about the accident, did you?

A. Well, I didn't see it.

Q. You didn't see it?

A. I did not, I was inside the caboose.

Q. You were right there at the place where he

was injured, at the time the injury occurred ?

A. I was inside the caboose, I didn't see until I

got outside.

Q. But you were there beside Mr. Burch within

a moment after he was injury? A. Yes, sir.

Q. And you found him tying on the ground?

A. Yes, sir.

Q. With his leg crushed ? A. Yes, sir.

Q. And wdth his right foot crushed?
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A. Well, you could not see anything on his right

foot, only the shoe was cut a little.

Q. You aftei'ward found out it was crushed?

A. Yes, sir, we did afterward.

Q. And he was suffering great pain?

A. Yes, sir, he was.

Q. And you were shocked by reason of the acci-

dent and what occurred at the time?

A. I wasn't shocked so much that I didn't help

to get him up.

Q. But you were shocked to a certain extent ?

A. No more that a man naturally would be.

Q. If you knew all about that how is it that you

didn't come to make an accident report?

A. I wasn't asked to.

Q. You were not asked to? A. No.

Q. Who did you first speak to?

A. I didn't work with the crew; it is customary

for only the crew that works, that has the accident

to sign the accident report

.

Q. It is a rule of the company for all of the em-

ployees that know anything about the accident, and

any outsider who are witnesses, and whose signa-

ture you can procure, to make accident reports, isn't

it? A. Not that I know of.

Q. You have not read the rules which appear

upon the printed blanks furnished by the Southern
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Pacific Compai^y to you regarding accident reports,

have you?

A. Well, that is in case of accident to the travel-

ing public, in case of a passenger wreck, or some-

thing like that.

Q. Is any such thing as that stated in those rules

printed on those blank forms'?

A. I think it specifies in the case of accident to

passenger train ; I would not say for sure.

Q. Who did you first tell about this accident?

A. I don't know as I told anybody because all

that was around there saw it.

Q. Didn't you talk to anyone about it?

A. I talked to my conductor and head breakman

going out, after we left Winnemucca we was talking

about it.

Mr. MacMILLAN.—I think I can save further

time by reserving the right to recall this witness, if

the Court please, and that will be all at this time.

The COURT.—Very well.

Mr. J. W. SMITH, called and sworn on behalf

of the defendant, testified as follows:

Direct Examination.

(By Mr. SUMMERFIELD.)
Q. Where do you live? A. Winnemucca.
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Q. What is your business or occupation?

A. My occupation as present is yard-master.

Q. How long have you lived at Winnemucca ?

A. Oh, about seven or eight years.

Q. You are in the employment of the Southern

Pacific Company, are you? A. Yes, sir.

Q. As yard-master? A. Yes, sir.

Q. Were you in the employment of the company

during the month of October, in the year 1903 ?

A. Yes, sir.

Q. And in what capacity at that time?

A. Yard-master.

Q. What are the duties of the yard-master there,

Mr. Smith?

A. Making up trains and pulling cars around,

getting trains out of the yard, and moving them.

Q. Does it embrace anything else?

A. Only station work; what work there is to be

done in the station, coal unloaded, merchandise and

stuff.

Q. What, if any, powers does the yard-master

have with reference to making repairs himself or

ordering the same to be done?

A. Well, he has no power at all to make any re-

pairs himself, or order any that I know of.

Q. What does he do if anything comes under his

observation about the yards that requires repair
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work to be done, for instance, say about switches, if

a switch is out of order ?

A. You can report the fact to the proper au-

thority.

Q. Who are the proper ones ?

A. It depends on what the case is, what the fact

of it is.

Q. I say in a case of a switch being out of order

and requiring to be repaired ?

A. Well, that would ])e reported to the section

foreman.

Q. Who is the section foreman there ?

A. Mr. Riley was at that time.

Q. The same Mr. Riley who testified in this case ?

A. The same gentleman,

Q. Does the yard-master there have any power

or authority other than simply to report the matter

to the section foreman? A. That is all,

Q. Do you remember the circiunstances of Mr.

Burch 's accident?

A. A¥ell, I don't know the circumstances ex-

actly, other than I was working there and he was

run over, I wasn't there and didn't see it.

Q. You were not in that portion of the yards in

which it happened ? A. No, sir.

Q. Where did you first see him after he was hurt ?

A. In the caboose.
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Q. Did you liave any conversation with liim at

the time?

A. Well, no, only I went in and seen him, and I

don't remem])er wdiether he spoke first or not, but if

he did, I said, "Hello, Bob" to him, and he said,

"Hello, Jim," or something of that kind.

Q. Was there anything said by him as to the man-

ner or way in which he came to sustain his injuries?

A. No, he didn't say how he got hurt; all that he

said was, "Well, Jim," he says, "I have got it; I

worked one day too long," or something to that ef-

fect ; that was all the remarks that was made ; and I

said to him, Tsays, "I don't think you are hurt very

bad."

Q. That is as much conversation as you remem-

ber of taking place at that time?

A. That is all.

Q. Now, what familiarity, if any, did you have

with the switch-stands in the Winnemucca yards,

Mr. Smith ; what do you know about them ; were you

familiar with them and how often did you see them?

A. Yes, I was familiar with the switches that

stood there on different tracks and parts of the yard.

Q. How often would you see this switch-stand at

the west end of the portion of the yard where Mr.

Burch was hurt?
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A. Well, sometimes I would see it quite often,

maybe ten or fifteen or twenty times a day, and may-

be it would not be any.

Q. Would there often be more than a day or two,

or if so, how long a time would elapse before you

would see it?

A. Well, it would be a very rare thing if I would

not go towards that end of the yard sometime, help-

ing switch cars or line up tracks, or put an engine on

or take one off, passing by the switches, used them

and saw them ; if I knew what track they wanted to

come I would throw the switch to save them, and

walk the step.

Q. How did that switch compare with the other

switches in the yard, I understand there are quite

a number of those ground switches, are there not ?

A. Yes, quite a number in there; they will com-

pare alike, same size and length, and so on.

Q. Was there ever anj^thing wrong coming under

your observation about this particular switch-stand

up to the time that Mr. Burch was hurt?

A. No, sir.

Q. AVere the forks of the switch-stand bent?

A. Not that I know of.

Q. Well, if they had been bent would yow have

known it with such work as you were doing there,

and handling it?
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A. T think T would, if I handle a switch I would

notice that the switch target was bent, or the bracket

in which the lamp sets in had been bent, I think I

would have noticed it.

Q. Did you observe whether or not the head-

block was tilted, or the switch-stand inclined towards

track No. 1? A. No, sir.

Q. Well, as a matter of fact, was it at the time

that Mr. Burch was hurt, or at any time, tilted, or

the switch-stand inclined to that track?

A. Not to the best of my knowledge.

Q. If the forks—I believe you call it the bracket,

some of the witnesses call it the prongs, that is the

same thing, isn't if? A. Yes.

Q. If that were bent three or four inches what

would be the effect of that bending when the lamp

was used and lighted upon the lenses of the lamp?

A. Well, I think with the lamp burning, and the

switch prongs would be bent towards the cars, it

would have a tendency to darken the light, because

the light inside of the switch would naturally burn

against the glass-work and darken it, or put it out,

or something of that kind, or make soot on there so

that you could not see it at all.

Q. Did that ever occur in that switch, those

glasses or lenses being darkened or obscured?
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A. No, sir, not that I know of.

Q. If it had occurred there would you or not have

observed anything of that kind? A. Yes.

Q. Do you remember, Mr. Smith, of ever hearing

Mr. Burch, in Mr. Kitto's office and in the presence

of Mr. Burney also, make a complaint that that

switch was dangerous and was not in good working

order, or ought to be fixed? A. No, sir.

Q. Did Mr. Kitto ever state to you in the pesence

of Mr. Burney and Mr. Burch these words, ''Jim,

have that switch-stand fixed," or anything similar

at all? A. He did not.

Q. Did you ever hear of any report being made

about it, or any claim being made, that that switch-

stand was defective, or the prongs were bent, until

long after that, and about the time when this suit was

first brought ? A. No, sir.

Q. Please state to tlie Court and jury, Mr. Smith,

if you are able so to do, whether or not the Winne-

mucca switch-yards with reference to the location

of the tracks and the location of the switch-stands,

and the number of the switch-stands, are in as safe

a condition as switch-yards usually are?

A. Well, I have not worked in very many yards,

only a couple of them, but I consider that 3^ard there
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at Wiimemuecii in first class condition, perfectly

safe.

Q. And was it in that condition at the time Mr.

Burch was hnrt ? A. Yes, sir.

Q. If there ever had been a conversation in Mr.

Kitto's office in which he stated in your presence to

Mr. Kitto that that switch-stand was out of fix and

didn't work right, or wasn't in good operating con-

dition, or anything similar to that, and Mr. Kitto had

told you to have it fixed, is there any question in

your mind but what you would have remembered it,

if that ever had taken place ?

A. Well, it might have been that I Avould be busy

myself and not pay any attention to everybodj^ that

came in and asked a question, and everything of the

kind.

Q. Would you remember it if Mr. Kitto had told

you to fix it?

A. Oh, yes, I would certainly know something

about it, but I never heard of it ; I never heard any-

thing of that kind; I never heard him say anything

to Mr. Kitto about it, and Mr. Kitto never said any-

thing to me about it, never reported it or anything.

Court adjourned until Wednesday, January 10th,

1906, at 10 o'clock A. M.

Court convened January 10th, 1906, 10 A. M.

Direct examination of Mr. J. W. Smith, resumed.
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(By Mr. SUMMERFIELD.)

Q. Mr. Smith, you are acquainted with Mr. Bur-

ne}^ wlio has testified in this case, are you not?

A. Yes, sir.

Q. Were you present in Mr. Kitto's office at Win-

nemucca at the time the accident report was made

out? A. Yes, sir.

Q. How long was that after Mr. Burch was in-

jured ?

A. Oh, I sliould judge it was probably an hour

and a half, maybe, about an hour and a half.

Q. Mr. Burch, as I understand it, was not in the

room at the time, but was in the caboose, at the time

the accident report was made out?

A. Well, Mr. Burch at that time had left town,

had left Winnemucca for San Francisco, at the time

the accident report was made out.

Q. Where was that report made out ?

A. It was made out in Mr. Kitto's office.

Q. Who did the actual writing, or filling it out ?

A. Mr. Kitto.

Q. Was Mr. Burney present at the time?

A. Yes, sir.

Q. Did you hear any conversation between him

and Mr. Kitto at the time Mr. Kitto wrote out the

report ?
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A. I heard Mr. Burney make the statement, Mr.

Kitto asked the questions, I would not say that any

of the report, whether that was filled out before that,

])ut in the remarks as to how the accident occurred,

and all about it, Mr. Burne}^ was there.

Q. I will ask you to state to this Court and jury

what statement Mr. Burney made within your hear-

ing at the time to Mr. Kitto as to the cause of that

accident?

A. Mr. Kitto asked Mr. Burney how the accident

occurred, and Mr. Burney 's reply was that Mr.

Burch missed his hand-hold in attempting to get onto

the caboose.

Q. Did you hear him make that statement to Mr.

Kitto ? A. Yes, sir.

Q. I will ask you to look at a document, which

has already been referred to as being the original

accident report, and ask you to examine the same,

and to find that particular portion to which you have

referred, and when you have found it tell me whether

you have reached it. (Witness examines report.)

A. Yes, sir, this is the accident report that was

made out there.

Q. Have you found the particular part to which

you have reference?

A. Yes, it is "footing" here, it says, "missed

footing" instead of "hand."
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Q. Now, I will ask you to state what, if anything,

was said at that time with reference to the next sen-

tence, '*He struck switch-stand as he fell."

A. Well, I could not say what other remarks was

made any more than that is what Mr. Burney said

that Mr. Burch had missed his hand-hold in endeav-

oring to get onto the caboose, but whether he said

anything more about it, why, I don't know ; I remem-

ber that part.

Q. You signed the report yourself, didn't you?

A. Yes, sir.

Q. And was it read over before it was signed?

A. It certainly was.

Q. Do you know whether it was read over in Mr.

Burney 's hearing before he signed it?

A. Yes, sir.

Q. You are positive about that?

A. Yes, sir.

Mr. HENDERSON.—You can offer the copy of

that report, if you wish.

Mr. SUMMERFIELD.—Under the statement of

counsel, I will offer the copy, but I do not wish to

offer it at this time.

Cross-examination.

(By Mr. MacMILLAN.)

Q. Mr. Smith, how old are you?

A. Thirty-four.
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Q. How long did you say that you had been en-

gaged in railroad work?

A. I have ])een railroading now joretty dose to

fifteen years.

Q. Are you a married man ?

A. Yes, sir.

Q. And have a family? A. Yes, sir.

Q. They reside at Winnemucca, do they?

A. Yes, sir.

Q. How long have you lived at Winnemucca?

A. I have been there pretty close to eight years.

Q. During all of that time or the greater portion

of that time have you acted as yard-master there in

Winnemucca ?

A. I have acted as j^ard-master there pretty close

to all that time.

Q. As I understand it, Mr. Dwj^er, is the general

3^ard-master there ?

A. He is day yard-master.

Q. And has he been for the last fifteen years ?

A. I expect he has, he has been there quite a

while.

Q. He was the day yard-master at the time that

Mr. Burch was injured but was on a lay-off?

A. Yes, he was lajdng off at that time.

Q. And by virtue of your being night yard-mas-
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ter when he laid off yon were put in his place and

position as day yard-master? A. Yes, sir.

Q. And someone was put in your position as night

yard-master ? A. Yes.

Q. Mr. Dwyer, was not in Winnemucca at all on

the 26th of October, was he

?

A. I don't know.

Q. Probabty along the line somewhere?

A. I don't know.

Q. You don't remember where he was at any

rate ? A. I do not.

Q. But you do remember that he was laying off

and that you had taken his position as day yard-

master ? A. Yes.

Q. Are you at present the night yard-master?

A. Yes.

Q. And Mr. Dwyer is at present the day yard-

master ? A. Yes.

Q. When did jow first become yard-master there ?

A. Well, it was about 1898, I guess, or 1899.

Q. Who employed you as yard-master?

A. Why, I was promoted from switching at

Wadsworth to the yard at Winnemucca by Mr. T. F.

Donnellan who was train-master there at Wads-

worth; he handled the men there at Wadsworth.

Q. Do you remember who was the agent at Win-

nemucca when you first went there as yard-master?

A. Yes, sir.



276 Southern Pacific Company

(Testimony of J. W. Smith.)

Q. Who was? A. Mr. S. H. Kitto.

Q. And he continued as agent until the time of

this accident and for some time afterwards?

A. Yes, sir.

Q. Now, in addition to being the agent there, Mr.

Kitto was what they called train-master at Win-

nemucca also, wasn't he? A. Yes, sir.

Q. That is, he was the head man for the company

there? A. Yes, sir.

Q. And he was at the office ; what were the hours

there at the office ?

A. No special hours at all.

Q. No special hours? A No, sir.

Q. But he was there during most of the day,

wasn't he? A. Yes, sir.

Q. Did he also act as operator ?

A. At times he would help out.

Q. He is a telegraph operator?

A. He is, yes.

Q. And I presume that some one was there when

he was away to relieve him at night?

A. No, there wasn't anybody there in his place.

Q. Well, who had charge of the javd there when

he was away?

A. I had charge of it; I was yard-master.

Q. You had charge of the yards there?

A. Yes.
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Q. The night yard-master had full charge of the

yards, has he? A. He is the yard-master.

Q. The yard-master has full charge of the yards ?

A. He has the yards.

Q. You said it was your duty as yard-master to

make up all the trains and handle the trains as they

came in, break them up and make them up ?

A. Yes.

Q. Who had charge of the switchmen there?

A. I had charge of them in this respect, that I

would give them the switch lists of the trains and tell

them what work there was to be doing on the train.

Q. They were under your orders'?

A. They were under my orders in regards to do-

ing work, switching, placing cars and so on.

Q. You as yard-master were the immediate su-

perior to the switchmen, were you, their duty was

to obey your orders. A. Yes.

Q. And they made reports to you of anything

that occurred? A. Yes.

Q. And would come to you to receive orders?

A. Yes.

Q. Now, in case of any defects that occurred

there, I presume that it was their duty to report

those defects to the yard-master?

A. Well, not necessarily so.

Q. You said that they reported to you?
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A. They could report to me or to Mr. Kitto.

Q. They could report to either one of you?

A. Yes.

Q. If they saw a defect there they could either

report it to you as yard-master or they could go

and report it to Mr. Kitto who was train-master and

agent *?

A. Yes, as a general thing they reported it to me.

Q. And of course that was the custom there all

the time you acted as yard-master?

A. No, not customary, just depended on how

close you were to them.

Q. It is not customary and has it not always been

customary there for the switchmen to make their

reports as a rule to the j^ard-master ?

A. Well, sometimes.

Q. Well, as a rule or sometimes, either way you

want to put it?

A. It depends altogether on how we are working

they sometimes ignore you or go to Mr. Kitto, some-

times they will ignore you entirely and go to Mr.

Kitto.

Q. It depends on how smart they want to be, is

that it? A. That is the idea.

Q. They are required when they are employed

there to act under the yard-master, aren't they, Mr.

Smith?
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A. Well, as a general thing, yes.

Q. And the custom there ever since you have been

there is to report either to the yard-master or to the

agent according to the man as you say ?

A. That is the idea.

Q. And of course if Mr. Kitto should happen to

be away and any reports were to be made they would

be made to the yard-master, would they?

A. Yes.

Q. Switchmen are required to make them ?

A. That would be the onl}^ one for them to make

report to.

Q. Now, Mr. Smith, suppose that Mr. Kitto

should happen to be absent, say he was down town

or home in bed, or home getting his meals, or for

some reason was aw^aj^ from the depot and a defect

should be discovered by one of the switchmen there

to whom would he report it ?

A. Why, he would report it to me.

Q. That is to you as yard-master?

A. Yes.

Q. Now, let me ask you this question: Isn't it

the duty of the switchmen and aren't they required

whenever they see a defect of any kind in the yards

to make a report of it?

A. Well, they should, yes.
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Q. Well, they are required to do that, aren't they,

that is one of the rules, isn't it?

A. They are sui3posed to but they don't lots of

times.

Q. In other words they neglect that part of it lots

of times?

A. They do if it is going to conflict with them any,

there is lots of times they'll run through a switch or

something of that kind and derail a car and put it

back on and say nothing about it.

Q. In other words, they are human beings and

they don't always attend to their duty?

A. They don't always give you information that

they had ought to lots of times.

Q. But they are supposed to under the rules re-

port all defects that they discover ?

A. They are supposed to, yes, sir.

Q. And of course the yard-master is supposed un-

der the rules and it is his custom and he is required

immediately upon receiving a report of any defect

to see that the defect is remedied?

Mr. SUMMERFIELD.—I object to that as being

argumentative, and not negative at all.

Mr. MacMILLAN.—I will put it in another

form.

Q. If a defect is reported by a switchman to the
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yard-master, isn't it true that that yard-master has

got to see that that defect is remedied?

A. If the defect was known to you by report of

any of your yard force I would report it to the proper

authority who ever was the man to do the necessary

repairs.

Q. That is to say jow would make a requisition

on that man for the repairs to be made ?

A. I would simply report to him and tell him

the track was out of order, broken rail or switch was

torn up and let him attend to it.

Q. And who would that man be?

A. Well, track work would be the section fore-

man.

Q. Mr. Riley? A. Mr. Riley.

Q. At that time in Winnemucca ?

A. Yes, sir.

Q. In railroad parlance you call that a requisition

for something to be done, don't you?

A. No, I don't think so.

Q. What do you call a requisition?

A. A requisition is ordering material or some-

thing of that kind; stationery, that is what I con-

sider a requisition.

Q. You mean calling for material is a requisi-

tion ?
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A. Whatever is necessary in a requisition you

might ask for, lots of things, lead pencils or some-

thing.

Q. Suppose that a switch should be torn out, then

you would report to the section foreman and ask liim

to place it in, would you call that a requisition for a

switch ?

A. I would report to the foreman of the yards

and tell him that there was a switch torn out.

Q. And to put it in?

A. He could suit himself about that.

Q. His duty upon your report would be to put it

in?

A. His duty would be to do that.

Q. That is what he is placed there for?

A. That is his duty.

Q. That has been the custom ever since you have

been in the yard there ?

A. Well, not all the time.

Q. Well, when hasn't it been the custom?

A. Sometimes they will report to somebody else.

Q. I know, but it is customary to either report

to him or to somebody else as it happens to strike

the switchmen? A. Yes.

Q. And of course Mr. Kitto could make the same

report to the foreman, and upon his report the de-

fect would be remedied ?
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A. Yes, sir.

Q. The same as it would upon your report?

A. He could make the same report, the same as

I could for somebody to do it.

Q. And if you wanted any material of any kind,

either writing material or switch, lamp or oil, or

anything of that kind, books, such as you yard-mas-

ters and switchmen use, you would make a report

to the proper person who has charge of those things

and upon that report they would supply you with

those materials'? A. Yes, sir.

Mr. MacMILLAN.—Will you allow me to use

the copy of this accident report, Mr. Summerfield ?

Mr. SUMMERFIELD.—Yes.
Q. Where is that portion that you said that was

not as you remember it?

(Witness examines report.)

A. This ain't the same report that I had.

Q. I will give you the other report.

(Hands original report to witness.)

A. Here. (Showing.) "The switch engine 1055

was moving east with caboose S. P. 22 ahead. Burch

was standing on right hand side No. 1 track, oppo-

site caboose track, and in attempting to catch hand

holds on forward end of caboose, but missed footing

under caboose."
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Q. Missed "Falling" under caboose, isn't it?

A. I think it says "Footing," but I don't know;

I can't tell what that is there; I never heard that,

if it says "Footing"; the way I heard it, the way

Mr. Burne}^ told about the accident was that he

missed his hand-hold, that might be '

' falling.
'

'

Q. That is Mr. Kitto's writing, isn't it?

A. That is Mr. Kitto's writing, yes, sir, I guess

it is "falling," too; "but missed, falling under ca-

boose. He struck switch-stand as he fell."

Q. If it says "missed footing," that is not the

way you understood Mr. Burney?

A. No, that is not the way, he said missed his

hand-hold.

Q. Let me take the original and you keep the

copy.

A. That is "falling," instead of "footing."

Q. Now, this report was made out by Mr. S. H.

Kitto, in the ofl&ce of the company at Winnemucca?

A. Yes, sir.

Q. What day was it made out ?

A. I don't remember the day, what day it was.

Q. Well, was it on the day that he was injured?

A. It was on the day he was injured, yes, sir.

Q. It was made out right on that day, was it ?

A. On that same day.

Q. About an hour and a half after the accident?
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A. About an hour and a half after the accident.

Q. Now, you recall distinctly that Mr. Bumey
said "Missed his hand hold," do you?

A. That is what Mr. Burney said.

Q. Were you standing right by him at the time?

A. Standing right by him, yes, sir.

Q. I presume after this thing occurred that you

dismissed it from your mind, did you, after this re-

X)ort was made out, or did you continue to think

about up to the time of this trial ?

A. No, it was dismissed from my mind ; I prob-

ably thought something about it for several days

afterwards, but that is all.

Q. Did this paper refresh your recollection of

what you thought Mr. Burney said ?

A. No, not at all.

Q. Doesn't it? A. No.

Q. Might not Mr. Burney have said he lost his

hand-hold ?

A. No, he didn't use that word.

Q. You don't think he used the word "lost"?

A. No, sir. ^
Q. It was "missed"? A. "Missed."

Q. If this report says "missed footing," why, it

is not the way Mr. Burney reported it?

A. No, I imderstood him to say he said "missed

his hand-hold."
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Q. And if it says "missed, falling under

caboose," then you think it is the same that Mr.

Burney made the statement at that time?

A. Mr. Burney used those words, "he missed his

hand-hold."

Q. "Missed his hand-hold"? A. Yes.

Q. Now, did you hear any other part of the re-

port besides that made by Mr. Burney; that is all

you remember Mr. Burney said ?

A. That is all I remember that I can say posi-

tively what he said.

Q. Mr. Burney didn't say that he "missed, fall-

ing under the car, " did he, he didn't use those words ?

A. I could not say; I don't remember.

Q. Well, as I understand you, you say he said

"he missed his hand-hold"?

A. He said in attempting to get onto the caboose

he missed his hand-hold.

Q. Did he say that he struck the switch-stand as

hefeU?

A. I could not say positively whether he did or

not.

Q. I understood you to say on jour direct exam-

ination that you don't recall having heard him say

that?

A. I don't remember whether he said that or not,

whether he said that he struck the switch-stand in



vs. Robert M. Burch. 287

(Testimony of J. W. Smith.)

falling beneath the caboose or not; he said that he

missed his hand-hold in attempting to get onto the

caboose, in catching the head end of the caboose.

Q. I believe you stated that a portion of this re-

port was made out before Mr. Burney came into the

office?

A. I think the heading of it was filled out.

Q. You were not present at the time of the ac^

cident, were you? A. No, sir.

Q. Where were you at that time?

A. At the time of the accident, I should judge

about that time I must have been in the office.

Q. In the office?

A. Yes, sir, just about the time that accident oc-

curred.

Q. That would be in the neighborhood of a quar-

ter of a mile away from there where the accident oc-

curred? A. Yes, about that.

Q. I presume you were not looking up there at

the time to see what was going on ?

A. No, sir.

Q. You don't know anything about the accident

except from hearsay?

A. That is all, just what I was told.

Q. But you signed this report, didn't you?

A. I signed that report.
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Q. This report is signed "John Wallace Smith,

Yard-Master." A. Yes, sir.

Q. And that is your signature?

A. Yes, sir.

Q. And that is your name?

A. That is vixy name.

Q. But when you signed it you signed it merely

upon the statement of others as to how the accident

occurred? A. Yes, sir.

Q. For instance, looking at No. 14 there, ques-

tion No. 14, on that accident report, where it says:

"S^Deed about eight miles per hour." Now, you

didn't know anything about that, did you?

A. Well, that is not number 14, is it ; that is num-

ber 15 here.

Q. Is that 15 ? All right ; mine is torn off here

;

15 then. "Speed about eight miles per hour," you

knew nothing about that?

A. No, I didn't know, only just what I was told

was all.

Q. Going back to 14. Question: "What did in-

jured person say as to cause of accident, and in

whose hearing ? '

' Answer :

'

' Said he was not quick

enough to catch hand-hold." You don't know any-

thing about that, do you ?

A. That was what Mr. Burney said.
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Q. Well, but that is all you know about it, isn't

it?

A. That is all I know about it, only the informa-

tion he gave me, that is all.

Q. Now, read 17. Read it out loud; it is off of

here.

A. "Cause of accident," that is number 17, and

** Attempted to catch hand-holds of caboose, missed

and fell under caboose 22 S. P."

Q. All you know about that is from hearsay, isn't

it? A. That is aU.

Q. Now 18. "What, if anything, obstructed

view of engineman or of injured person?" "Noth-

ing." You don't know anything about that, do you?

A. Why, no, nothing to obstruct it.

Q. You didn't know at the time you signed this

report whether there was anything there to obstruct

it or not?

A. There was only a caboose ahead of an engine.,

that is all.

Q. You know that from hearsay?

A. No, I knew there was a caboose ahead of the

engine.

Q. How did you know that?

A. I seen them get it.

Q. They might have thrown it off the track for

all you know?
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A. I don't know what they done with it, but they

had it at the time going in there.

Q. Number 19: "At what distance from point

of accident could train have been seen*?" Answer:

* *Range of vision.
'

' What do you mean by that ?

A. As far as j^ou could see.

Q. That all is from hearsay, too, as far as you

are concerned? A. Yes, sir.

Q. 21: "Was bell ringing?" Answer: "Yes,

continuously." Do you know that?

A. No, I don't know.

Q. When you signed this report, as far as that

answer was concerned it was hearsay ?

A. Yes, sir.

Q. You don't know anything about that?

A. I don't know whether the bell was ringing or

not.

Q. 22: "At what distance was whistle sounded

or bell rung?" Answer: "Continuously." The

same answer is true as to that, all hearsay on your

part ? A. Yes.

Q. Read 24; I have not got it here.

A. "What other efforts were made to avoid acci-

dent?" Answer: "None could be made."

Q. Now, do you know about that?

A. I don't know.
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Q. You didn't know when you signed the report,

did you? A. No.

Q. Read number 25.

A. '

' Could train or car have been stopped in time

to avoid accident ? " " No, '

' it says.

Q. Do you know about that ?

A. I don't know, wasn't there.

Q. You didn't know when you signed it, did you?

A. I don't know anything about it more than

what was told.

Q. That was number what?

A. Number 25.

Q. Now, number 32, which you read a moment

ago, describing the accident, the question being:

''Give full particulars not given elsewhere or not

fully explained above. If not room enough, continue

them on separate sheet of plain paper and paste on

at bottom of page, or write a letter." Answer:

"Switch engine 1055 was moving east with caboose

S. P. 22 ahead. Burch was standing on right-hand

side No. 1 track opposite caboose track, and at-

tempted to catch hand-holds on forward end of ca-

boose, but missed, falling under caboose. He struck

switch-stand as he fell. Switch engine had taken ca-

boose out of caboose track to put on a train east-

bound, having it on head end of eng., and then went to

west end of east yard and came in behind the train
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standing on No. 1 track to change cabooses." That

was all hearsay to you, wasn't it? A. Yes, sir.

Q. And was at the time you signed the report?

A. Yes.

Q. You signed this accident report upon the

statement of others, so far as that is concerned ?

A. Yes, sir.

Q. And it was sent in to the superintendent as

being true as to how the accident occurred ?

A. Yes, sir.

Q. And 3^ou vouched for its truthfulness by sign-

ing it, did you ? A. Yes, sir.

Q. Upon hearsay statements?

A. Upon the statement of the cause of the acci-

dent, happened exactly that way.

Q. That is what you were told ?

A. That is what Mr. Burney said how the acci-

dent occurred.

Q. And it was upon his statement that you vouched

for its truthfulness? A. Yes, sir.

Q. Now, why did you sign that report if you were

not there and did not witness the accident ?

A. Because you are supposed to sign the acci-

dent report.

Q. Why are you supposed to, in what way ?

A. It is a matter of form ; it is a report that has

got to be made out by all the employees that is work-
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ing with the engine, and the accident report has got

to be made out and signed by everybody working in

the yard ; that is, working with the crew and the en-

gine, that includes myself, yard-master, switchman,

engineer and fireman.

Q. And they all have got to sign it whether they

see it or nof?

A. Not necessarily so; they can sign it if they

want to.

Q. And the station agent has got to sign it, too ?

A. Not necessarily so.

Q. But you say it is a matter of form for the em-

ployees who are near the accident to sign it?

A. And everybody working with the engine; it

requires the yard-master, switchman and fireman to

sign the accident report.

Q. Now, at the bottom of the page under ** In-

structions" and paragraph three, it reads: "The

signature of all employees present at the time of an

accident or who know anything about it (and of other

witnesses if they can be obtained) should be affixed

to report, and written statements obtained from such

employees and others as have knowledge of the acci-

dent." That is the rule that you work under, is it?

A. You could have anybody else that happened

to see the accident to make a statement if they was

called on to do so.
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Q. Or if they know anything about it?

A. Yes.

Q. And so far as the employees are concerned

this is the rule that you work by, that the ''signa-

ture of all employees present at the time of the ac-

cident or who know anything about it" must be af-

fixed to the report ; that is the rule that requires you

to sign a report, isn't it?

A. That covers men that is working with that

engine, and working in the yard, and so on.

Q. It means just what it states there, doesn't it?

A. That is all they require you to do ; that is all

;

you could not get every employee of the Southern

Pacific system, because they are an employee, to sign

that accident report.

Q. But those "present at the time of an accident

or who know an5rthing about it" are required under

the rules to sign the report, aren't they?

A. Those working with the engine, yes, sir.

Q. Please read the question.

(Question read.)

A. Well, all those present are supposed to sign

the report, that is, working with the engine.

Q. Let me ask you if this rule was not in force

at the time of the accident: "The signature of all

employees present at the time of an accident or who

know anything about it (and all other witnesses if
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they (»an be obtained) should be affixed to report, and

written statements obtained from such employees

and others as have knowledge of the aeeident." Was
that rule in force at the time ?

A. Why, we all signed it.

Q. Wasn't that rule in force at the time?

A. That rule was in force the way that you read

it there, yes.

Q. You have it right on the bottom of your pa-

per if you don't think I read it right. That is all.

Redirect Examination.

Q. With the permission of the Court, I desire to

ask another question or two. Mr. Smith, under the

management and the conduct of the Southern Pa-

cific Company when accident reports are made out

from such information as can be obtained, and the

report as written does not conform or agree with the

memory of any one present, is he required to sign

that report, or does he have authority and the right

to make a different report in his own language, as

he remembers it?

A. Yes, sir. A man don't have to sign the report

unless that he sees fit to ; he has got the privilege to

make out an extra report himself, and to use any

words in there or answer any questions that he sees

fit to, that he wants to himself; he is not compelled

to sign that report at all, but he is supposed to make
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out another one, and that is what he has got to do, he

has that privilege.

Q. And is it or is it not the course of conduct of

the company in making these reports to get from

everyone who knows anything about it their own

version, and if they don't agree to the main report,

for each one to make an independent report for him-

self ? A. Yes, sir.

Q. I will ask you further if at the time that Mr.

Burney gave the information of what he knew about

that accident to Mr. Kitto, whether or not he said

any thing whatever about that switch or prongs be-

ing bent, or the switch being inclined towards the

track at all ?

A. No, he never said nothing about it at all.

Q. And had you at that time, or until long after-

wards, heard from any one whatever that it was ever

claimed that those prongs were bent, or that the

stand was tilted towards track No. 1?

A. No, sir.

That is aU.

Mr. S. H. KITTO, called and sworn on behalf of

the defendant, testified as follows:

Direct Examination.

(By Mr. SUMMERPIELD.)

Q. What is your name?

A. S. H. Kitto.
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Q. Where do you live ?

A. At the xjreseiit time in San Francisco, Cali-

fornia.

Q. What business are you engaged in?

A. Banking.

Q. In what bank ?

A. In the American National Bank .

Q. In what capacity? A. Paying teller.

Q. How long have you been living in San Fran-

cisco? A. Since June, 1905.

Q. Where did you live previous to that time ?

A. Immediatel}^ previous to that time I was at

Goldfield, Nevada.

Q. And engaged in what business there ?

A. Banking.

Q. And where immediately previous to the time

you lived at Goldfield? A. Carson, Nevada.

Q. And engaged in what business ?

A. Banking.

Q. And in what bank here?

A. The Nye and Ormsby County.

Q. You formerly were in the emplojTnent of the

Southern Pacific Company, I believe?

A. I was.

Q. When did you cease your connection with that

company? A. The 15th of January, 1904.
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Q. You have not been engaged in railroad busi-

ness at all since that time? A. Not at all.

Q. Have you any prospective employment with

the railroad company at all?

A. None at all.

Q. Have you any interest in this case one way or

the other? A. None w^hatever.

Q. How long were you in the emplo^anent of the

Southern Pacific Company?

A. Seventeen or eighteen years.

Q. And in what respective capacities?

A. Commencing as clerk, then operator, then

agent, then train-master and agent.

Q. And where was your last employment with jhQ

company? A. At Winnemucca, Nevada.

Q. And how long were you employed by the com-

pany at Winnemucca, Nevada?

A. Nine years.

Q. In what capacity at that place ?

A. As train-master and agent.

Q. What was the scope of your powers as train-

master and agent there at Winnemucca ?

A. I had general supervision of all the company's

property there and employees, and their interest in

general, the employees while on duty, excepting pos-

sibly the motive power.



vs. Robert M. Bnrch. 299

(Testimony of S. IT. Kitto.)

Q. AVcre you residing- at Winnoiiuicca during the

month of October, 1903? A. I was.

Q. And what was your ])usiness at that time?

A. I was in charge of the company's interests

there at that time as train-master and agent.

Q. Are you acquainted with Mr. Burch, the plain-

tiff in this action? A. I am.

Q. And were you acquainted with him at that

time ? A. I was.

Q, And were j^ou at tlie time acquainted with Mr.

Riley? A. I was.

Q. And with Mr. Fitzgerald, the division su^Der-

intendent? A. I was.

Q. And with Mr. Hockenbroch, who was in the

employ of the company ? A. I was.

Q. Who was the yard-master at that place during

the month of October, 1903?

A. The permanent day yard-master was Mr. W.
G. Dwyer, permanent night yard-master was Mr. J.

W. Smith; temporary day yard-master at one time

during the month was J. W. Smith, and the tempor-

ary^ night yard-master was Mr. Fridley and Mr.

Eaton.

Q. How long, if you know, was Mr. Fridley tem-

porarily in charge ?

A. I presume about ten days; I don't think any

length of time.
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Q. Do you I'onioniber the day upon which Mr.

Bureh sustained his injuries'? A. I do.

Q. Do you know whether or not Mr. Fridley was

yard-master at that time or whether his employment

had terminated before?

A. It is my impression, nearly positive, that his

employment had terminated a day or so previous.

Q. Who, if anyone, had the power or right dur-

ing October, 1903, in case switches or switch-tracks

there required repairs, to make them or order them

to be made ?

A. According to the strict interpretation of the

rule, all reports should have been made to me, then

I should pass them to the section foreman.

Q. Who was the section foreman?

A. Mr. Biley.

Q. Outside of you two, was there anyone there

that had the power or authority or right to make re-

pairs himself, or order them to be done?

A. Not the direct power, no, sir.

Q. Were you at Winnemucca as train-master and

station agent at the time the yards were recon-

structed ? A. I was.

Q. And they were reconstructed at about what

time with reference to the time at which Mr. Burch

sustained his injuries?
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A. They had been reconstructed previous to that

time.

Q. Well, about how long before, do you know %

A. I think about a year.

Q. State to the Court and jury what you know

with reference to the character of material that was

used at the time of the reconstruction?

A. The material was standard; that is, it is the

standard form the Southern Pacific have adopted.

Q. And was the material old or new material ?

A. New material.

Q. Do you know of the particular switch-stand

at or near which Mr. Burch is said to have been in-

jured, and which has been testified to as having been

situated in the Avestern portion of the yard?

A. I do.

Q. How did it compare with the other switches

throughout the yards there in material and pattern

and character and location to the tracks?

A. The same, first class.

Q. Did any one at any time when you were train-

master, Mr. Kitto, and if so, who was it, ever report

to 5^ou that that switch or any part of it was bent or

inclined towards the track or was defective, or was

not in good working order, or that it required re-

pairs, or to be fixed ?
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A. There was absolutely no report of any kind

made to me by any one about that switch.

Q. Was there any complaint made by any one

at all? A. None whatever.

Q. I will ask you whether or not during the month

of October, 1903, Mr. Burch, the plaintiff in this ac-

tion, and in the presence of Mr. Smith, made a com-

plaint to you that that switch was dangerous or

needed fixing, or in any language of similar import

or to that effect, and that you directed Mr. Smith to

repair the same, or to see that it was fixed ?

A. There was no report or complaint made to me

relative to that switch.

Q. If there ever had been any, Mr. Kitto, under

the circumstances which I have mentioned to you,

or approximating anything of that kind, although

in different language, would you have remembered

it?

A. Owing to the unfortunate circumstances, yes.

Q. And you are entirely positive that nothing of

the kind ever took place?

A. Nothing of the kind ever took place.

Q. Do you remember of making out an accident

report shortly after Mr. Burch sustained his injur-

ies, probably within an hour or two or three hours,

or at any time after that? A. I do.
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Q. Would you recognize that report if it was

shown to you ? A.I would.

Q. I wish you would explain to this Court and

jury, Mr. Kitto, if you are able to do so, and with

reasonable fullness, just, what course of conduct is

pursued and was pursued in making out accident re-

ports when employees of the company were injured

while in the emplojnuent of the company ?

A. Keeping in mind this particular case, I called

into the office those employees who were directly em-

ployed on the engine, and going over each question,

placing the answer opposite that they gave me in

as full and complete language and as simply as pos-

sible, so that there would be no misunderstanding as

to its meaning; and that course in all accidents,

whether it is personal injury, or injury to property,

or damage to property, is pursued, and an employee

is not supposed to sign any report that he does not

fully agree with.

Q. If they do not agree with it what does he do?

A. He has an opportunity to make out a reJ)ort

in his own language and according to his own under-

standing.

Q. In making out a report does the train^master,

or whoeA^er the duty devolves upon, formulate the re-

port himself, does he use or substitute his own Ian-
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guage, or does he give it as nearly acr-ording to the

infonnation given him as is possible to make it?

A. He gives it as nearly as possible according to

the information given him.

Q. I will ask you to state whether or not in mak-

ing out the report in particular upon the Burch case,

the case at tilal at the present time, what course

you pursued at that time ?

A. I pursued exactly that course; I questioned

the employees who were with the engine, and more

particularly Mr. Burney, who was at the point of

the accident at the time, and obtained the informa-

tion directly from him.

Q. Who was the principal person from whom

you obtained the information contained in that ac-

cident report as to how it happened ?

A. Mr. Burney.

Q. I now pass to you a document, Mr. Kitto, pur-

porting to be the original accident report made with

reference to the injury of Mr. Burch, the plaintiff

in this action, and will ask you to examine it.

(Witness examines report.)

Q. Do you recognize the paper ?

A. I do, very well.

Q. With the exception of the signatures and the

printed matter in that dociunent, in whose handwrit-

ing is that report?
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A. That is in my own handwriting.

Q. Please state to the Court and jury whether or

not the language in that report is your own, or as it

was reported to you?

A. It is as it was reported to me ; that is, the same

meaning exactly as reported to me, as it appears in

the accident report now.

Q. Now, I desire to call your attention par-

ticularly to that portion of the report under the num-

eral head of 32, and the printed head of **Eemarks"

and will ask you to state from whom you obtained

that information ?

A. That information was obtained from Mr. Bur-

ney.

Q. Please state whether or not that language is

the language that Mr. Burney gave to you, or

whether that was abbreviated ; state fully in that re-

spect whether or not you used language of your

own, or his, or how did you do it?

A. It is the information given me by Mr. Bur-

ney and slightly condensed by myself, just slightly

condensed so as to conform with one of the customs

of the company, brevity.

Q. What did Mr. Burney say to you at that time,

Mr. Kitto, when you made out that report, that was

the cause of Mr. Burch 's injuries ?
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A. Just exactly as the report reads.

Q. TiidepcTiclcnt of the report and without look-

ing at it, I wish you would state, if you can.

A. He stated that he missed his hand-holds, fall-

ing under the caboose.

Q. And did he claim to you that he witnessed it ?

A. Yes, he did.

Q. Now, what is the language that you used

there ?

A. ''Switch engine 1055 was moving east with

caboose S. P. 22 ahead. Burch was standing on

right-hand side No. 1 track, opposite caboose track

and attempted to catch hand-holds on forward end

of caboose, but missed, falling under caboose."

Q. There is no such word there as missed "foot-

ing," is there?

A. No, sir, according to my eyesight it is very

plain, "falling."

Mr. SUMMERFIELD.—May it please the Court,

in connection with the identification of this docu-

ment by the witness upon the stand, I desire to offer

the same in evidence, stating as a part of my offer,

that it is not intended to bind Mr. Burch, because

it is not claimed that he was present at the time that

it was made out, but it is offered for the purpose of

contradicting and reflecting upon the credibility of

the testimony of the witness Burney.
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Mr. HENDERSON.—We have no objections for

that purpose.

Mr. SUMMERFIELD.—Is there any objections,

gentlemen, to the filing of the copy; that I may de-

liver to the clerk at the present time the copy, with

the original, and that he may run through them, and

if there any errors that they may be called to the at-

tention of counsel, and if found to be correct copy,

that the copy may be filed and have the same force

and effect as the original?

Mr. HENDERSON.—We have no objection.

(Report admitted in evidence and marked Defend-

ant's Exhibit *'U," and reads as foUov^s:)

Defendant's Exhibit "U."

1. Date of report : 10/26, 1903.

Date of accident: 10/26, 1903, at 5 o'clock P. M.

2. Train No. S. W. Engine No. 1055. Division:

J. W. McDermott. Track section No. 72.

3. At or near what station? Winnemucca, Ne-

vada.

4. Name and address of person injured? R. M.

Burch, Winnemucca, Nev.

5. Extent and character of injury? Left leg

crushed from knee to ankle and will have to

be amputated ; right foot lacerated and great

toe and second toe crushed.
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6. Names and addresses of relatives or friends:

Mrs. R. Burch, Riverdale route, Rural Free

delivery.

7. What disposition made of injured person?

Put under care of Dr. W. L. Samuels and sent

to S. F. Hospital.

8. Age ? Ab. 43. Occupation at time of accident

:

Foreman of eng. If employee, under whose

direction was he working at moment of acci-

dent? Ydmaster J. W. Smith.

9. Description : Medium build.

Was injured person insane, blind, deaf, lame

or intoxicated? Neither.

10. Amount of money found on person : $ .

Other valuables and papers :
.

11. Disposition made of the money, valuables and

papers :
.

Married or single? Married.

12. AVhat physician (if any) attended injured per-

son? Dr. W. L. Samuels, Co. Phys.

By whose order was he called? S. H. Kitto.

13. What was injured person doing at time of ac-

cident? Attempted to get on moving ca-

boose.

14. What did injured person say as to cause of ac-

cident, and in whose hearing? Said he was

not quick enough to catch hand-holds.
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15. Speed: Abt. eight miles per hour. No. loaded

cars in train? One. Detention to train?

None.

16. Nature of accident? Left leg crushed between

knee and ankle and great toe and second toe

of right foot crushed.

17. Cause of accident? In attempting to catch

hand-holds of caboose, missed and fell under

caboose 22 S. P.

18. What, if anything, obstructed view of engine-

man or of injured person ? Nothing.

19. At what distance from point of accident could

train have been seen? Range of vision.

Was train on time, if late, how much ? .

20. What signals were given? . Were

signals obeyed, if not, why? .

21. Was whistle sounded at time of accident?

Was bell ringing? Yes, continuously.

22. At what distance was whistle sounded or bell

rung? Continuously. Did accident occur at

street or road crossing? Neither.

23. Is track at point of accident straight or curved ?

Curved. In cut or fill? Neither. Is grade

up, down, or level? Level.

24. What other efforts were made to avoid acci-

dent ? None could be made.
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25. Could train or car have been stopped in time to

avoid accident? No. Was train or car run-

ning forward or backward? Forward.

26. Could accident have been avoided ; if so, how ?

27. Was accident due to any defect in track equip-

ment, structures or appliances ? No. If ac-

cident was due to any defect, what did defect

consist of ? .

28. If accident was due to any defect, to whom was

defect known? . Was defect known

to injured person? ^.

29. Was weather rainy, foggy, or clear? Clear.

Were brakes in good order ? Yes.

Were brakes properly applied ? Yes.

30. State briefly amount of damage done to engine

:

. Cars (give niunber and initials) :

. Track: . Bridges and snow-

sheds : .

31. Section foreman's estimate of amount of dam-

ages for outsiders' property injured : $ .

32. Remarks: (Give full particulars, not given

elsewhere or not fully explained above. If

not room enough, continue them on separate

sheet of plain paper and paste on at bottom

of page, or write a letter.) Switch engijie

1055 was moving east with caboose S. P. 22
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ahead. Burch was standing on right-hand

side No. 1 track opposite caboose track and

attempted to catch hand-holds on for-

ward end of caboose, but missed, falling un-

der caboose. He struck switch-stand as he

fell. Switch engine had taken caboose out of

caboose track to put on a train east bound,

having it on head end of eng. and then went

to west end of east yard and came in behind

the train standing on No. 1 track to change

cabooses.

Names and addresses of persons witnessing casu-

alty, if none, so state. (Get statements from them

if possible, and attach to report. Special efforts

must be made to get names and addresses of and

statements from nonemployees.)

We (the undersigned), have carefully read this

report and hereby certify that it is full and correct.

Sign name in full: No initials.

, Roadmaster.

, Sec. Foreman.

, Laborer.

, Laborer.

, Shop Foreman.

JOHN WALLACE SMITH, Yard Master.

, Agent.

, Clerk.

, Flagman.
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JAMES WILLIAM M(^DERMOTT, Engineman.

, Engineman.

ALBERT CARLOSS PRATT, Fireman.

, Fireman.

, Baggageman.

ROBERT FRANKLIN BURNEY, Brakeman.

ROBERT CHARLES WILLIAMS, Brakeman.

, Conductor.

Remarks of Superintendent, Resident-Engineer,

Master Mechanic, or Supt. Motive Power: (Always

make some suitable remarks, or write a letter and at-

tach.)

R. M. Burch, foreman, while endeavoring to board

caboose which was being switched in Winnemucca

yard, October 26th, missed hand-hold on caboose and

fell under same, striking his head on switch-stand

while falling. Left leg was crushed between knee

and ankle and right foot lacerated and great toe and

second toe crushed. Was sent to San Francisco hos-

pital in care Dr. Samuels and brakeman Sielaff.

Superintendent.

Resident Engineer.

Master Mechanic.

Sent to General Office Nov. 4th, '03.

J. S. NOBLE, Supt.
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INSTRUCTIONS.

L. a. By conductors for reporting to superintend-

ents all accidents to trains and damage to engines,

cars and contents, and other property; also all in-

juries to persons, or death resulting therefrom, in-

cluding injuries to enginemen in connection with the

movement of their trains. Give names of all em-

ployees of trains; also, names and addresses of all

witnesses of the accident, especially of non-employ-

ees.

b—By foreman or division officers of the Main-

tenance of Way Department for reporting to resi-

dent engineers all accidents to persons which come

to their notice (excepting only accidents to persons

in motive power and machinery shops or on shop

grounds) : also, accidents or damage to tracks,

bridges, snowsheds, dej^ots, trains, engines, cars or

other property of the company, whether caused by

wrecks, washouts, slides, fires, sand storms or other-

wise.

c—By foreman or other employees of the motive

power department for reporting to master mechanics

aU accidents to engines and other property, and to

emploj^ees, of that department (excepting only in-

juries to enginemen on the road, which will be re-

ported by conductors or by enginemen themselves,

if running light), to superintendents.
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d—By station agents for reporting to superintend-

ents each case of robbery, fire, injury to persons, or

other accident at their stations, by trains or other-

wise (excepting only accidents occurring to persons

in shop or shop yards.)

e—By any employee for reporting to superintend-

ent all injuries to persons (occurring on the corn-

pan}^ 's property) or other accidents or damage to

jDroperty witnessed l^y them, and which they have

any reason to believe has not been reported by other

officers or employees as above.

f—By superintendent of motive power depart-

ment for reporting to the manager each case of in-

jury to persons, damage to property, or other acci-

dent at Sacramento or other construction shops.

2. A separate report must be made out for each

person injured ; and every case of injury, no matter

of how seemingly small importance, must be re-

ported. In accidents where companj?- property is

damaged and persons are injured in the same acci-

dent, a separate report must be made out covering

the projDerty damaged. Great care must be taken

to have this report full and correct in every partic-

ular

All reports received by resident engineers, master

mechanics or superintendent of motive power will

be thoroughly investigated; all additional facts that
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they can collect be noted thereon, and the report

be made complete with respect to their department.

Eeport so completed will be forwarded promptly as

follows

:

(a) By resident engineers to the superintendent.

(b) By master mechanic to the superintendent.

(c) By superintendent of motive power to the

manager.

(d) By superintendent to the manager, enclos-

ing in same envelope all the statements and reports

from each department under his jurisdiction, giving

such additional statements, facts and theories as he

may have, and at the same time reviewing the case

and making the general report complete.

3. The signature of all employees present at the

time of an accident, or who know anything about it

(and of other witnesses if they can be obtained)

should be affixed to report, and written statements

obtained from such employees and others as have

knowledge of the accident. Diagrams or sketches

descriptive of the accident, should accompany each

report, and must not be omitted. Give as full par-

ticulars and history of each case as possible, in addi-

tion to filling in the blank form. Write in ink, do

not use pencil. Fill up the blank. Dash the pen

thus after all questions you cannot answer.
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Fasten all papers together that relate to the same

case. If accident occurred at a long distance from

any station, state also, the direction and distance

from nearest bridge or culvert, or give engineer's

station. In reporting accidents to unknown persons

mention the height, weight, color of hair and eyes,

body marks, clothing, etc.

[Endorsed] : Lines East of Reno. Name and Oc-

cupation of Person Injured, R. M. Burch, Foreman,

No. 13. Page , Report of Accidents to Persons,

Property or Trains. At Winnemucca. Cause, Fell

under Caboose. Date, Oct. 26th, 1903. Train

Switch Engine 1055. Remarks: Left Leg Crushed,

Right Foot Crushed.

Cross-examination.

(By Mr. HENDERSON.)

Q. How long did you sa}^ you had been working

for the Southern Pacific Company, Mr. Kitto *?

A. Seventeen or eighteen years.

Q. How old a man are you?

A. I am thirty-six.

Q. You commenced working for them when you

were a young man? A. I did.

Q. What was the highest position that you

reached on the road?

A. Train-master and agent.
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Q. Was that at Winnemucca?

A. That was at Winnemiicca and also at Terrace,

Utah.

Q, How far is Winnemiicca from Ogden?

A. It was 853 miles, if I recall correctly.

Q. How many?

A. I think it was 833, l)ut I have forgotten ; I en-

deavor to dismiss those details from my mind.

Q. But it is a number of himdred miles from

Winnemucca to Ogden ? A. Yes, it is.

Q. Where does the superintendent reside?

A. At Ogden.

Q. AVhere does the assistant superintendent re-

side? A. At Ogden.

Q. AVhere does the road-master reside ?

A. They have several road-masters.

Q. Did you have a road-master at Winnemucca?

A. Not a resident at Winnemucca, no, sir.

Q. Where did the road-master who had super-

vision of tlie road that ran through Winnemucca re-

side ? A. At Wadsworth.

Q. How far is Wadsworth from Winnemucca ?

A. It was 134 miles, if my memory serves me

right.

Q. The general offices of the division are at Og-

den? A. Yes, sir.

Q. Six or seven hundred miles away?
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A. Yes, sir.

Q. And you were acting as agent and train-mas-

ter'? A. I was.

Q. You had full control of the of&ce?

A. And of the men.

Q. You hired and discharged them?

A. I did.

Q. Gave orders to repair? A. I did.

Q. Made requisitions for supplies ?

A. Of certain classes and character.

Q. You made requisitions for standing switches ?

A. No, sir.

Q. Didn't you? A. No, sir.

Q. What did you make ?

A. More particularly in the line of fuel, also sta-

tionery, and things of that kind ; also train supplies.

Q. But you didn't make any requisitions for

standing switches or for railroad ties?

A. No, sir.

Q. Who had charge of that?

A. The resident engineer made a requisition for

them.

Q. After the resident engineer made a requisi-

tion for them in whose keeping and care were they

put?

A. They were put under the immediate charge of

the section foreman.
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Q. And was the section foreman under you there

at Winnemucca?

A. In a certain sense, indirectly he was, yes.

Q. If anything got the matter with the track or

switches, and you knew of it, you requested the fore-

man to repair it? A. Yes, sir.

Q. And if there was anything the matter with the

switch you requested him, and it was his duty to do

it? A. Yes, sir.

Q. If he didn 't do it you would report him to the

superintendent ? ' A.I would.

Q. And if he didn't do that, that meant that he

would lose his job, isn't that true?

A. Or be reprimanded.

Q. But the final result generally would have been

that he would have been discharged?

A.^ Not necessarily.

Q. And when you were not there who was in

charge of the yards ?

A. The yard-masters; allow me to explain, the

yard-masters were in immediate charge of the yard,

working directly and indirectly under my orders.

Q. And you stayed around the office?

A. I did.

Q. It was very seldom you went out through the

yards? A. Very frequently.

Q. You didn't go out there to do any switching?
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A. Not in the direct line of switching, no.

Q. If the yard-master was not in the office, and

you wanted to have some orders given, you would

go into the yard and give them?

A. Yes, and very frequently I went over the yard

for inspection myself, very frequently.

Q. And those yards are a couple of miles long?

A. They are in that neighborhood, about two

miles.

Q. There are a great many switch-stands in them ?

A. There are.

Q. And .there is a great deal of switching done

there ?

A. Not as compared with larger yards.

Q. But there was a great deal of switching done

there? A. Yes, the yards were active.

Q. Winnemucca was a division point?

A. It was.

Q. And you say you are acquainted with that cut-

off that leads from the main track down to track No.

1 ? A. I have seen it, yes, sir.

Q. And that cut-off track was used a great deal,

wasn't it?

A. Yes, sir, i)robably more than any.

Q. And the west switch-stand regulated that

switch, didn't it? A. Yes, sir.

Q. And that switch-stand was used a great deal ?
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A. It was.

Q. Because that was the only way you had at that

]ilace, and for a long distance away from that place,

to get onto the main line there off of track 1, 3 or 5?

A. Right in the yard, the east yard.

Q. Now, supposing the yard-master was out in

the yard and saw a broken rail, what would he do,

what was his duty to do?

A. Wh}^, his duty was to report it.

Q. Suppose you were not there?

A. Well, according to good common sense and

reason there was only one man for him to report

it to.

Q. Who would that be ?

A. The section foreman.

Q. And it was his duty to do that, wasn't it?

A. Yes, sir.

Q. And it was his duty if he saw that and he

could report it to the foreman of the repair gang to

do that before he ever came and reported it to youf

A. Not his duty, no, sir.

Q. That was the custom ? A. Custom, yes.

Q. And that has been the custom all the time you

have been there in the yards?

A. Not wholly so, not a general custom.
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Q. And if there was a switch-stand out of order

and needed repairing he could report it either to you

or could report to the section foreman?

A. The emergency of the case would bear on that

;

if it was an important repair and needed immediate

attention, he should go to the first source, report to

him as soon as possible.

Q. He would go to the section foreman ?

A. Yes.

Q. And his notif^dng the section foreman was

equivalent to a demand that it should be done *?

A. In some cases; there have been cases that I

cannot call particularly to mind at this time, but

I have known of cases where yard-masters and others

have gone to the section foreman requesting repairs,

and that he has refused to do them, waiting for an

order from myself.

Q. Supposing they were dangerous?

A. Then, as I stated in my previous answers, ac-

cording to good common sense, and for the safety of

the public, he should go to the foreman.

Q. And for the safety of the employees ?

A. Yes.

Q. And in that kind of an emergency a report

to him was a demand that he should do it?

A. Equal to that.

Q. To the yard-master? A. Yes.
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Q. And your yard-masters did that?

A. They have done it, yes.

Q. And that was your custom ?

A. The custom as I say, in some cases.

Q. Now, the yard-master is immediately above

the switchman, isn't he? A. He is.

Q. A superior officer ? A. Yes.

Q. If the switchman sees anything out there

wrong he should report it to the yard-master,

shouldn't he? A. In the regular routine, yes.

Q. If the yard-master knows of anything out of

repair, and you are not around, and the section fore-

man comes around, it is his duty to notify the section

foreman to repair it ? A. Yes.

Q. And that was the custom there? A. Yes.

Q. Now, when this report was made out do you

remember about what time of day it was?

A. Yes, sir, it was in the evening,

Q. Evening? A. Yes, sir.

Q. Do you know about how long after Mr. Burch

was injured?

A. After the injury I don't think—it was be-

tween an hour and a half and two hours, I think, that

is my recollection because the switchman—the da /

force ceased work at seven P. M., and it was my en-

deavor to have them all present at the time, or

slightly before they went off duty.
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Q. And in making out that report you make it

out from the statement of the men? A. I do.

Q. And if the men differ in their statements, do

you make out different reports for each man ?

A. I would do so, yes, sir.

Q. Have you done so?

A. No, I have never done so, but I have directed

in many cases that the men make out a report them-

selves when they differ in opinion from others.

Q. But you didn't make it out for them?

A. No, sir, I always avoided that circumstance.

Q. And the men who signed this report were the

people who knew about it?

A. Yes, sir, and people who were directly em-

ployed; referring to this accident, the employees of

the engine were suj^posed to sign that report.

Q. But you were not expected to have an em-

ployee sign a report that didn't know anything about

it, were you?

A. If he was emj^loyed on the engine, he would

act under the idea of the information received, to the

best of his knowledge and belief.

Q. When you sent this report in you sent it to

the superintendent, did you not? A. I did.

Q. And it was for the purpose of giving the sup-

erintendent an idea of what had happened?
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A. It was an accurate idea, and a statement of

the plain facts.

Q. And a statement of all the facts, and the men

who signed it who knew of these facts?

A. Yes.

Q. So when you sent that report in to Mr. Noble,

the superintendent, you wanted Mr. Noble to under-

stand that all the men what had signed that knew

of these facts'?

A. Knew of them to the best of their knowledge

and belief.

Q. And that was the unanimous and concurrent

expression of what their knowledge was?

A. Yes.

Q. Was any part of this report made out by you

before you interviewed Mr. Burney?

A. To the best of my knowledge there was.

Q. About how far down in that report ?

A. The unimportant questions.

Q. I hand you this report and ask you to look at

"Extent and character of injury," that is nmnber

5, have you got that there ? A. Yes, sir.

Q. "Extent and character of injury. Left leg

crushed from knee to ankle and will have to be am-

putated, right foot lacerated and great toe and sec-

ond toe crushed." You didn't get that from Mr.

Burney, did you ?
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A. I got that from the physician in charge.

Q. Did the physician sign this ?

A. No, sir, not supposed to.

Q. All right. Now take number 7 ? "What dis-

position made of injured person? Put under care

of Dr. W. L. Samuels and sent to S. F. Hospital."

What does that "S. F." stand for?

A. San Francisco.

Q. You didn't get that from Mr. Burney?

A. No, sir, that was according to my own orders.

Q. Number 8. "Age? Ab.," that stands for

"about," doesn't it?

A. Well, this is "about" in full on the original;

mine reads, "about" in full.

Q. "Age? About 43. Occupation at time of ac-

cident? Foreman of engine. If employee, under

whose direction was he working at moment of acci-

dent? Yard-master J. W. Smith." Now, you

didn't get that from Mr. Burney, did you?

A. That was my own knowledge.

Q. We will take number 9, without reading it to

the jury or taking the time of the Court. You didn't

get number 9 from Mr. Burney, did you ?

A. That was from my own knowledge, "Medium

build." That is the answer to the question.

Q. You didn't answer No. 10?
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A. No, sir, for the simple reason that it reads,

"Amount of money found on persons."

Q. This is introduced in evidence ?

A. The only reason I do that, I think it should be

in full, so that there will be no missing link, and the

gap should be filled up.

Q. As we go along, you want it so we can explain

everything as we go along ?

A. I prefer that, so there will be no misunder-

standing.

Q. Number 11. "Disposition made of the money,

valuables and papers?" That is not answered?

A. No.

Q. "Married or single?" Answer: "Married."

You didn't get that from Mr. Burney?

A. No, I procured that at a previous date from

Mr. Burch himself.

Q. "What physician, if any, attended injured

person?" Answer: "Dr. W. L. Samuels, Company

Physician." You didn't get that from Mr. Burney?

A. No, sir, that was from my own knowledge, be-

cause I had ordered Dr. Samuels.

Q. "By whose order was he called?" What is

the answer there? A. "S. H. Kitto."

Q. Number 13. "What was injured person do-

ing at time of accident?" What is the answer to

that? ..._.j
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A. ** Attempting to get on moving caboose.''

Q. From who did you get that?

A. Mr. Burney.

Q. You didn't get that from Mr. Smith?

A. No, sir, because I had questioned Mr. Burney

in regard to these answers.

Q. Did you get that from Mr. McDermott?

A. No, sir.

Q. Did you get that from Albert Carloss Pratt?

A. He was at Wadsworth at the time.

Q. But he signed this report, didn't he ?

A. No, sir.

Q. Turn it over and look at it ?

A. He did not sign the report until after it left

my hands ; it was after it left my hands.

Q. So, as far as that is concerned, this report has

been doctored since it went out of your hands, signed

that name?

A. I will take exception to the word ''doctored,"

and in explanation of that I would say that the man

in charge of the different departments, for instance,

as resident engineer, or assistant superintendent,

Mr. Fitzgerald, would possibly sign an accident re-

port when he had been a thousand miles away from

it, covering possibly the track department, or as rep-

resentative of the track department; Mr. Pratt
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signed the report as representative of the motive

power department.

Q. Didn't he sign there as fireman?

A. Then it is a different Pratt. Pratt was

—

that is all right. This is a fireman; if Pratt was a

fireman there, he was in the engine at the time ; there

was a Pratt as master mechanic at Wadsworth at the

time, and that is what I thought you referred to.

Q. Was the fireman present at the time this re-

report was made out ? A. He was not.

Q. He came in and signed it, did he, after the

report had been fully made out? A. He did.

Q. Do you know whether he knew anji:hing about

it or not?

A. He signed the re])ort after reading it.

Q. He didn't pretend to you that he knew any-

thing about it, did he?

A. It wasn 't necessarj^ after reading it and sign-

ing it.

Q. Now, you knew that Mr. Smith didn't know

anything about this accident, and he was not there?

A. From the matter of seeing it, because he had

so informed me.

Q. How about this Mr. Hockenbroch, you knew

that he saw it or claimed to have seen it?

A. He did not see the accident, no, sir.
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Q. He claimed to have been there inmiediately af-

ter? A. Immediately after, yes, sir.

Q. And he came down to the station there with

the man? A. Yes, sir.

Q. Why didn't you have him sign it?

A. For the simple reason he was not immediately

emploj^ed on the engine, he was on a crew, but was

not directly interested in it, and it is not the idea of

the company to have other signatures than those who

are really interested.

Q. The fact is that you had those people sign it

that you wanted to sign it ?

A. No, sir, emphatically.

Q. Your rules that were printed on this report

required you to have Mr. Hockenbroch sign that,

didn't they?

A. Not necessarily, no, sir.

Q. Will you read instruction nimiber three on

the back side?

A. Yes, sir, I have heard it read.

Q. "The signature of all employees present at

the time of an accident or who know anything about

it" shall sign; you knew that, didn't you?

A. Yes, sir.

Q. So you interpreted that that Mr. Hocken-

broch didn't have to sign it?
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A. For the simple reason that while he was in

the immediate vicinity, lie knew nothing about the

accident from seeing it, and he was not directly em-

ployed on the crew, and was not directly interested in

it.

Q. But these rules do not say onh^ the persons

on the switch crew shall sign, it says any employee

of the company?

A. That is the motive of the rule, and if the

knowledge of the other employee is thought of any

value, why then it is all right for them to sign it.

Q. Didn't you think it was of value to have Mr.

Hockenbroch sign it, if Mr. Burch had made a state-

ment to him how that accident happened?

A. No, sir.

Q. You did not? A. No, sir.

Q. You did not understand it was necessary to

have the company informed of that fact?

A. It was not material according to the accident

report.

Q. So these accident reports are a matter of

form?

A. Form, and for future reference and informa-

tion.

Q. Are not these accident reports made out for

the purpose of laying the liability onto some respon-

sible person?
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A. That is the motive, yes, sir; more particularly

that is applied to train wrecks, and so forth.

Q. And it is applied to you there in the yard, if

anything is out of order and a man is injured or a

wreck occurs, to place the responsibility, isn't if?

A. That is one of the motives of the accident re-

port, yes, sir.

Q. And it is your duty to inform your superin-

tendent of all the facts concerning it ? A. Yes.

Q. Not only for the purpose of placing the re-

sponsibility onto some servant, but to find out

whether the .company is liable for any injury that

may be caused? A. Yes.

Q. You considered yourself to be responsible for

the condition of that yard, didn't you?

A. In a general sense; in an executive sense, I

might add.

Q. That is to saj, jow considered yourself re-

sponsible for the condition of the yard to Mr. Noble,

the superintendent ? A. Yes.

Q. When you had this report signed was Mr. Mc-

Bermott present?

A. He was present when he signed it, yes, sir.

Q. Was he present when Mr. Burnej^ made the

statement ?

A. It is my impression that he was not.

Q. That he was not? A. Yes, sir.
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Q. Did Mr. McDermott claim that he knew about

this?

A. He was the engineer of the switch engine at

the time.

Q. I know that but did he claim that he knew

about the remarks that were made under paragraph

32?

A. Mr. McDermott, carefully read the report and

knew what he was signing and took no exception

whatever to it.

Q. Did you ask him these questions?

A. He read them himself.

Q. Then the report was fully made out by you

when Mr. McDermott signed it? A. It was.

Q. And it had been made out some time before ?

A. Possibly half an hour or so.

Q. Didn 't you ask Mr. McDermott any questions ?

A. I don't recall them, but all the information

that was necessary and called for by the report was

filled in and Mr. McDermott read the report.

Q. (Interrupting.) That is true enough

—

A. So in that case I did not consider that it was

necessary.

Q. So you did not ask Mr. McDermott any ques-

tions ?

A. That I cannot remember distinctly, I might

have asked him some questions, it is only natural in
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a ease of this kind and while I would not swear that

I did, my impressions are that—in fact, I know that

T talked with him in regard to the accident, but

whether I asked him any direct questions or not that

is another thing.

Q. It was your duty to find out whether he had

any different version from Mr. Burney, wasn't it?

A. And I did by his signing the report.

Q. You just took the report and handed it to him

and let him read it and he signed it?

A. Yes, and if he had any different version of it

he would have taken exception to it at the time and

I would not have forced him to sign it under any

circumstances.

Q. You know that Mr. McDermott did not see

this accident? A. No, sir, I do not.

Q. Don't you know that? A. No, sir.

Q. You know Mr. Smith didn't see it?

A. No, sir, I do not, still I am positive almost

that Mr. Smith did not see it for the simiDle reason

he was not at the point of accident.

Q. Let me refresh your recollection, didn't you

five minutes ago state that ]\Ir. Smith told you he

was not present? j

A. Well, I didn't see Mr. Smith in the office at

the time.

Q. But he had told you that he had not seen it?
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A. That is all right, he told me, I have his word

for it.

Q. You think he is a truthful man or not?

A. I do.

Q. You knew that he did not see it?

A. I accepted that statement.

Q. And yet 3^ou had him sign that was the way

the accident happened? A. Yes.

Q. And 3^ou wanted to inform your superior that

Mr. Smith made those statements?

A. He agreed with me.

Q. And he made them because he signed them,

just as much as Mr. Burney?

Mr. SUMMERFIELD.—I submit that is a matter

of argviment.

The COURT,—Just state what the fact is, call out

the facts whatever they are.

Q. Who is Robert Charles Williams, look on the

back of the report there ; he was a brakeman ?

A. No, he was a switchman, also was Mr. Burney.

Q. A switchman, was he ?

A. Yes, he was a switchman.

Q. Did you talk with him about it ?

A. ^Ir. Williams was in the office during some of

the time and more particularly the latter part of

the time when we were making out the accident re-

port, yes, sir.
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Q. Did you ask him any questions ?

A. Yes, sir, the same questions I asked Mr. Bur-

ney, they were both present at the time.

Q. Did he claim to have seen it ?

A. The questioning was more particularly done

with ^Ir. Burney and I don't recall whether Mr.

Williams claimed to have seen it or not.

Q. You asked him some questions, didn't you?

A. I did.

Q. Do you remember what he said to you?

A. Only in sense and full concurrence with this

report.

Q. Then he made a report that that was the way

the accident happened? A. He did.

Q. And he agreed with Mr. Burney?

A. He did, because, I presume that he accepted

the statement of Mr. Burney as a truthful man.

Q. The fact is that you now remember that you

asked all the questions concerning how the accident

happened of Mr. Burney, is not that the fact?

A. Mr. Burney was the principal person whom

I questioned.

Q. Why did you ask INIr. Burney and not ask Mr.

McDennott and Mr. Pratt and Mr. Williams?

A. For the simple reason that Mr. Burney was

the most important person that is in this accident re-

port.
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(Testimony of S. H. Kitto.)

Q. How did you find that out?

A. By his own statement.

Q. He might have made the statement that he

was the important one but you didn't you go to work

and find out whether Mr. Williams knew anything

about it ?

A. I did for the same reason I have told you.

Q. Did he say that he did know anything about

it ? A. He concurred in the report.

Q. I am not asking you what he concurred in, I

am asking you if he told you that he knew about it ?

A. I don't know whether he said positively that

he knew these facts or not.

Q. Did Mr. McDermott, the engineer, say that

he knew it?

A. He did not say so, not in so many words.

Q. Did Albert Carloss Pratt, the fireman, say

that he knew it ? A. Not in so many words.

Q. So as far as this report is concerned you took

Mr. Burney's report?

A. Mr. Burney's, yes, he was the principal person

whom I questioned, also questioning others.

Q. At the time these statements were made and

you wrote them down, Mr. Burney was not under

oath, was he ? A. No, sir.

Q. Or any of the other gentlemen ?

A. And none of the other gentlemen.
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(Testimony of S. H. Kitto.)

Q. It was sort of a casual conversation that you

had that way? A. No, sir.

Q. Supposing this kind of a case that Mr. Burney

had reported to you that Mr. Burch was struck by a

defevtive switch-stand and knocked off of the cab-

oose, and that you two or three days before had been

given notice of the defective switch, would you have

sent that report in ?

A. I certainly should have reported it to the sec-

tion foreman and had the switch repaired.

Q. Would you have sent that report in when this

report was made out, suppose instead of making the

report you say he made, he made that kind of a re-

port, would have you sent that report in ?

A. If that information had been given to liie ac-

cording to my policy of handling the business of the

station, I would have written a letter over my sig-

nature to the superintendent reporting the facts.

Q. Saying that Mr. Burney made that statement ?

A. Yes.

Q. And that you had been notified?

A. Yes.

Q. What bank do you work for?

A. The American National Bank of San Fran-

cisco.
'^

Q. Where is that, what street?

A. California street, near Montgomery.
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(Testimony of S. H. Kitto.)

Q. Are the officers of the Southern Pacific Com-

pany in that building?

A. They have, I believe, the ten upper floors.

Q. You have the ground floor part of it?

A. Yes, sir.

Q, Were you subpoenaed to come here?

A. Yes, sir.

Q. By whom ?

A. Well, the gentleman who handed me the paper

was from the office, I presume, of Mr. Sessions.

Q. Is Mr. Sessions the claim agent?

A. He is.

Q. The claims attorney of the Southern Pacific ?

A. I do not know the exact technical title but he

is in that department.

Q. You came on a pass ? A.I did.

Q. You and your wife? A. I did.

Q. Both of you came on passes?

A. Both of us.

Q. You knew that it was not necessary for you

to obey that subpoena in the State of California ?

A. I did.

Q. When you quit the railroad company, did you

quit in good standing? A. I did.

Q. And you are still in good standing?

A. With the railroad company?

Q. Yes?
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(Testimony of Robert M. Biirch.)

A. Yes, sir, I am, as far as I know.

That is all.

Redirect Examination.

Mr. Kitto, at the time that Mr. Burney gave you

the information in making out the accident report,

did he say anything to you whatever about there be-

ing any defect in the switch-stand at all?

A. There was absolutely no intimation of a de-

fect in the switch-stand.

Mr. SUMMERFIELD.—That is all. That is the

defendant's case, if your Honor please.

Defendant rests.

REBUTTAL.

ROBERT M. BURGH, the plaintiff, called in re-

buttal, testified as follows

:

(By Mr. HENDERSON.)

Q. Mr. Burch, after you were injured on the 26th

day of October, 1903, do you know who carried you

into the caboose ?

A. I don't remember as to who the parties were.

Q. In what condition were you at that time, phy-

sically and mentallj^? jf

Mr. SUMMERFIELD.—I object to that as not

being in rebuttal; the witness testified fully to that

in chief.
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(Testimony of Robert M. Burch.)

The COURT.—He testified to that in chief.

(Plaintiff excepts to the ruling.)

Q. Did 3^ou make any statement to Mr. Hocken-

broch before you were put on the car?

A. Not that I remember of, as I was unconscious

to my recollection.

Q. Did you make any statement why you were

in the caboose going down to the depot to Mr. Hock-

enbroch ?

A. No, sir, not that I remember of.

Q. Have you at any time, or any place, made any

statement how this accident happened to Mr. Hock-

enbroch ?

A. No, sir, I never talked to the man.

That is all.

Testimony closed.

Recess until 1 :30 P. M.

After recess, 1 :30 P. M.

(After argument to the jury on the facts of the

case by the respective counsel, the Court instructed

the jury, as follows:)

The COURT.—Before proceeding to instruct the

jury, I desire to return my thanks to counsel for the

courteous legal and professional manner in which

they have conducted themselves towards each other,

and toward the Court, and I desire also in advance
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to giving any instructions, to thank this jury, and

every member of it, for the prompt attention, and

especially for the keen interest given to the testimony

in this case on both sides, from the time of the com-

mencement of this trial until the end of it ; I noticed

that the attention of each and every man was di-

rected to the testimony of each and every witness,

and I am impressed with the belief that each juror

understands the facts of this case as well if not bet-

ter than I do. And this fact will render it unneces-

sar}^ for me in giving instructions to the jury to

state any portion of the testimony because in a short

time that has elapsed, I know that you are familiar

with it. And I will state further to counsel, as well

as to the jury, that the manner in which the case was

brought to a close, I have not had time to prepare as

I usually do instructions in my own language and in

my own manner, and have combined the points which

I wish to cover by condensing, to a great extent, the

instructions requested by the respective counsel and

I call their attention to that fact because in most of

the instructions I shall give they will be substan-

tially in the language of counsel, and the parts that

are left out they will notice.

Gentlemen of the jur}^ you have been selected and

sworn as jurors well and truly to try the issues

joined in this case, and a true verdict render accord-

ing to the law and the evidence. This duty I feel
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confident will be performed by you fairly, conscienti-

ously and impartially. Whatever your conclusions

may be, they must be based solely upon the evidence

given in court, and under the instructions given you

by the Court, free from all prejudice or bias in favor

of or against either of the parties to this action.

I deem it unnecessary to call your attention to the

particular nature and character of this suit. Coun-

sel have read to you the pleadings, where the lines

are clearly drawn, and that renders it unnecessary

for me to call your attention to that.

The first question which you should consider and

determine is whether or not the defendant, under the

facts testified in this case, was guilty of negligence

which caused the accident, and resulted in the in-

juries which plaintiff received. Negligence is not

to be presumed, it must be proven by a preponder-

ance of evidence upon the part of the plaintiff to

your satisfaction. Negligence consists in doing

something which a reasonable person would not have

done, or in failing to do that which a reasonable per-

son would and should have done.

And here, in regard to that question, if, upon re-

viewing that part of the testimony, and considering

the instructions that the Court will give jon, you

should arrive at the conclusion that the defendant

was not negligent, of course, it would be entitled to

a verdict at your hands, and you would have nothing
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else to consider, as will appear from the instructions

I will give you.

On behalf of the plaintiff you are instructed that

if the defendant permitted this switch-stand, upon

which the testimony has been given, to remain in a

bent and defective condition, such as would be dan-

gerous to those required to work over it, and the de-

fendant knew, or by the exercise of reasonable care

could have known, of that condition, and by reason

of its condition the plaintiff was injured without neg-

ligence on his part, he would be entitled to recover

for the injuries received by him.

You are instructed that if this switch-stand was

so bent, and not in proper repair, so as to materially

increase the danger to the plaintiff discharging his

duties in a proper way, and the defendant had notice

of this defective condition, or some agent of the de-

fendant with authority to cause it to be repaired, had

such notice, and that notice was given a sufficient

time before the accident, so that the switch-stand

could have been put in good order, then it was the

duty of the defendant to have it repaired, and if it

failed to do so it would be guilty of negligence.

You are further instructed that while the plaintiff

assumed the ordinary and usual risk of his service,

if, as a matter of fact, this particular switch-stand

was out of repair and bent and inclined, and the

plaintiff complained of its condition to the defend-
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ant, or to an agent of the defendant, whose duty it

was to cause it to be repaired, and that agent, having

authority, promised that it should be repaired, which

promise the plaintiff relied upon, then I charge you

that the plaintiff would not have assumed the risk

resulting from the defective condition of the switch-

stand within such a period of time as has been testi-

fied to, that elapsed after his complaint of the defec-

tive condition was made and the promise given.

You are further instructed that the burden of

proving contributory negligence on the jDart of the

plaintiff is on the defendant, unless it affirmatively

appears from the plaintiff' 's own testimony that he

was guilty of contributory negligence; and if you

find that the plaintiff exercised such care as an or-

dinarily prudent man would have exercised under

the circumstances, then plaintiff would not be guilty

of contributory negligence.

You are further instructed that it was the duty

of the defendant to use ordinary and reasonable care

to furnish plaintiff with a reasonable safe place in

which to work, and reasonable safe machinery, tools

and appliances, including switches and switch-stands,

with which to work, and that the failure of the de-

fendant, if there was a failure, to fulfill this duty,

would be negligence on its part.

You are instructed that it is not necessary that the

servant should threaten to stop work imless the de-
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feet is remedied. It would be sufficient if it can be

fairly inferred from the evidence that the servant

did complain of the defect or danger on his own ac-

count, and that he was induced to continue in the

employ of the master because of the promise, if

promise was made, to remedy the defect.

You are further instructed that if the promise was

made, that after the promise to remedy the defect

was given by the master, the servant may wait a rea-

sonable time for the master to fulfill that promise,

and if he is injured during such time by reason of

the failure of the master to fulfill his promise, he may

recover damages for his injuries, provided he him-

self is not guilty of contributory negligence.

I shall leave it to the jury as a question of fact to

be decided by you, to be determined from the evi-

dence, as to whether or not the yard-master had the

power or authority, by virtue of his position, or by

express authoritj^ from his master, to make repairs,

and gave a promise that he would do so. This ques-

tion is to be determined by you, from all the facts,

whether he had authority from the corporation

—

whether he had authority from one possessing the

power to give him authority—or whether it was the

custom or duty of such an officer to perform such

duty.

You are further instructed that if a master prom-

ises the servant to remedy a defect, that the servant
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has a right to rely upon that promise being kept by

the master, and if the promise is not kept within a

reasonable time, and by reason thereof the servant is

injured, the defendants would be liable for such in-

juries as the servant may sustain.

On behalf of the defendant, covering these same

points, because this whole case resolves itself, as you

have discovered, around the point as to whether or

not the defendant was guilty of negligence, and

whether or not the plaintiff in this case made com-

plaints of the condition of tlie switch-stand to any

one in authority, or having power to repair the same.

You are instructed that it devolves upon the plain-

tiff in making out his case to establish by a prepon-

derance of evidence all of the essential affirmative

allegations in his complaint which are denied in the

answer. And in this connection you are further in-

structed that the plaintiff has alleged that the par-

ticular switch-stand near or at which plaintiff sus-

tained his injuries, was defective in that the prongs

of the same were so bent that it was inclined toward

the railroad track, that it was dangerous to plaintiff

while in the discharge of his duties in the vicinity

thereof, and that in order that the plaintiff may

avail himself thereof, he must have established by a

preponderance of evidence in this action that said

switch-stand was defective and dangerous, as alleged

in his complaint.
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The jury is further instructed that it is the duty

of an employer to furnish a reasonal^ly safe place,

equipped with reasonably safe appliances, at which

and with which his employees are required to work.

Both counsel agree upon this proposition as to what

the law is, and it is well settled. But, in this con-

nection, you are instructed that as to what consti-

tutes a reasonably safe place and safe appliances at

which and with which to work is relative to the na-

ture of the particular employment ; that the law does

not exact from the employer any greater degree of

care in furnishing such place or such appliances than

is required in the convenient, ordinary and safe con-

duct of the particular business as employed by pru-

dent and reasonable men engaged in like business.

Among emplojTTients requiring the exercise of

more than ordinary caution and circumspection by

the employee is that of switching and transferring

cars and locomotives in railroad yards in which there

are a number of tracks near each other, and it is

your duty in this case to carefully consider all testi-

mony elicited bearing upon this particular phase of

the case.

You are instructed that an employee assumes the

risks and dangers incident to the nature of his em-

ployment, except when he has made a complaint that

the place or appliance at or with which he works is

or are dangerous or unsafe, and, in reliance upon a
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promise of the employer to remedy the same, he is

induced by such promise to contimie his work. But

in this connection, the jury is instructed that such

promise, if made, must have ])een made by the em-

ployer, or some one authorized by him having the

authority to remedy the defects complained of.

You are further instructed in this connection that

unless you believe from the evidence in this case that

the plaintiff complained of defects in and about the

switch-stand and its location to some person author-

ized by defendant to remedy or cause such defects to

be remedied, whose duty it was to see that such re-

pairs were made, and that such authorized person

did in fact promise plaintiff that such defect would

be remedied, of course, the plaintiff would ])e held

to have assumed all of the ordinary risks and dan-

gers of his employment at the time he sustained his

injuries. It is an essential requisite that he show

that he made the complaint.

The jury is further instructed that even the prom-

ise of an employer, or of some one authorized to act

for him in such respect, to remedy a defect in build-

ings or appliances concerning which a complaint has

been made by an employee, does not justify the em-

ployee in the reckless, careless or negligent perform-

ance of his Avork in the vicinity of the premises or

appliances of which he has made complaint, and if

you should from the evidence believe that the plain-
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tiff, with knowledge of the location and condition of

the particular switch-stand, at or near it, reck-

lessly, carelessly and negligently attempted to per-

form his duties, why, he would be guilty of course of

contributory negligence, and could not recover in

this action, notwithstanding the jury should believe

that a promise had been given him by a properly au-

thorized person to remedy the defects of which he

had made complaint.

You are further instructed that if you believe from

the evidence in this case that the defendant had and

has a legal right to so arrange his switch-yard tracks,

and the location of the switches with reference to

said track, as to render the operation and conduct

of its business safe, and in the most expeditious, feas-

ible and practicable manner, provided that such ar-

rangement conforms to plans not dangerous, and to

modes recognized by the usage of those engaged in

the same line of business, as being proper and prac-

ticable. And in this connection you are further in-

structed that if you find from the evidence in this

case that the location of the tracks in the Winne-

mucca yards, and the location of the switch-stand

with reference to said tracks conformed to recog-

nized methods generally employed in similar instan-

ces, and that the particular switch-stand at or near

which plaintiff sustained his injuries was so located

and situated, and was not dangerously bent or in-



vs. Robert M. Burch. 351

clined towards track number one at the time plain-

tiff sustained his injuries, then plaintiff will be pre-

simied to have accepted the risks and dangers merely

incident to the location of the switch-stand to track

number one, and could not recover in this action.

If from these instructions, and the consideration

of the evidence, as I stated to you, you should arrive

at the conclusion that the defendant was not negli-

gent, you would have nothing else to examine in the

case, and should return your verdict in favor of the

defendant. But if those questions and that testi-

mony is resolved in favor of the plaintiff, and that

the defendant was negligent, then it will be your

duty to consider the further question of damages.

In estimating the amount of damages which plain-

tiff is entitled to recover, if entitled to recover at all,

you will take into consideration the age of the plain-

tiff, his phj^sical condition at the time of the accident,

and his present physical condition resulting from

the accident. You should also take into considera-

tion the bodily injury and suffering of the plaintiff

arising therefrom. It is your duty to allow the

plaintiff such damages, if he is entitled to recover,

as will fully compensate him for all the injuries

which he received resulting from the careless and

negligent act of the defendant, its servants, agents

and employees, and as intelligent business men, un-

der the rules I have announced, award plaintiff such
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an amount as, in your honest and best judgment,

will be reasonable, fair and just, no more, and no

less.

Now, gentlemen of the jury, you are the sole

judges of the credibility and weight that is to be

given to the different witnesses who have testified

upon this trial. In judging of the credibility of the

respective witnesses in this case, there being a con-

flict upon some points, you may believe the whole or

any part of the evidence of any witness, and if you

believe that a witness has testified falsely you may

disregard the whole or any part of it as may be dic-

tated by your best judgment as reasonable men.

You should4n your consideration carefully scrutin-

ize all the testimony given, and in so doing consider

all the circumstances and surroundings under which

each witness has testified, the probabilities or im-

probabilities of his testimony, whether it is reason-

able or unreasonable, his degree of intelligence or

ia:norance, his conduct and manner while on the

stand, the relation, if any, which he bears to the case,

his interest, if any, in the result of the case, and the

manner in which he might be affected by a verdict,

the extent to which he is contradicted or corrob-

orated by other evidence, if at all, and any other

fact or circumstance that tends to shed light upon

his veracity or credibility, and in this manner to de-

termine the amount of credence to which each wit-
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ness, and eacli statement made by him is entitled at

your hands as reasonable and intelligent men. But

in this connection you must remember that your

power and duty to judge of the effect of evidence is

not an arbitrary one, it must always be exercised

with legal discretion, and in subordination to the or-

dinary rules of evidence.

I have now instinicted you upon all the legal points

involved in this case. The responsibility now rests

with you in determining the facts. When you go

to your jury-room you will select some one of your

number to act as foreman, and enter into a consid-

eration of the evidence of the witnesses and the in-

structions of the Court in the same spirit of fairness

that you have exhibited during the trial, without any

bias, prejudice or favor for or against either party,

prompted solely by the testimony to arrive at the

truth, the ascertainment of which is the object, end

and aim of all jury trials, and to do what is right,

just and proper under the evidence and the law.

It takes twelve men to find a verdict. The clerk,

as a matter of convenience, has prepared two forms

of verdict, one in favor of the plaintiff, and the other

in favor of the defendant. When you have agreed

upon a verdict you will have your foreman sign the

one you have agreed upon, notify the marshal, and

you will be returned into court.

The COURT.—Gentlemen, are there any excep-

tions to be taken?
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Mr. HENDERSON.—I have no exceptions to

take, but I wish to call the Court's attention, that

when you got through giving the defendant's re-

quested instructions, you instructed the jury that if

they found the plaintiff was not negligent, then they

should not proceed any further, they should bring in

a verdict for the defendant, and it should have been

for the plaintiff.

The COURT.—If the defendant was not negli-

gent. That was a slip of the tongue. If in this case

the jury should find upon deliberation and from all

the evidence, and from the rules and principles an-

nounced by the Court, that the defendant was not

negligent, it would be unnecessary for them to go

further.

Mr. MacMILLAN.—I have not had an opportun-

ity to look over the plaintiff's requested instructions,

but as a matter of form I will except to the refusal

of the Court to give the plaintiff's requested instruc-

tion No. 7, and also except to the refusal of the Court

to give plaintiff's requested instruction No. 9.

The COURT.—I gave one in lieu of No. 9, leaving

the question of fact to the jury.

Mr. MacMILLAN.—I think your Honor gave all

of them substantially.

The COURT.—Yes, I did; one I refused because'

it is already embodied in both instructions, but you

can take an exception if you wish.
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Mr. MacMILLAN.—And also we except to the re-

fusal of the Court to give plaintiff's requested in-

struction No. 10. Those are all the exceptions that

we desire to take to the charge of the Court.

The COURT.—Has the defendant any exceptions?

Mr. SUMMERFIELD.—May it please the Court,

there is but one exception that the defendant desires

to take at this time, and that is this : I desire the bene-

fit of an exception to that portion of the Court's in-

structions leaving to the jury the right to decide as

a question of fact whether the yard-master was au-

thorized to promise to repair or to make the repairs,

and assigning as the ground of exception that it is

the contention of the defendant that there was no evi-

dence authorizing it.

The COURT.—That is the only one you wish to

take?

Mr. SUMMERFIELD.—That is all.

The COURT.—Gentlemen of the jury, you will

now retire in charge of the marshal.

And for as much as the above and foregoing does

not fully appear of record in this action, said defend-

ant tenders this, its bill of exceptions, by it reserved

upon the trial thereof, and prays that the same may

be settled, allowed and signed by the Judge of this

court, and made a part of the record in this cause.
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which is now accordingly done on this 28th day of

May, 1906.

THOMAS P. HAWLEY,

United States District Judge, of the Ninth Circuit,

District of Nevada.

[Endorsed] : In the Circuit Court of the United

States, Ninth Circuit, District of Nevada. Robert

M. Burch, Plaintiff, vs. Southern Pacific Company

(a Corporation), Defendant. No. 813. Bill of Ex-

ceptions. Filed May 28, 1906. T. J. Edwards,

Clerk.

In the Circuit Court of the United States, Ninth

Circuit, District of Nevada.

No. 813.

ROBERT M. BURCH,
Plaintife,

vs.

SOUTHERN PACIFIC COMPANY (a Corpora-

tion),

Defendant.

Acknowledgment of Service of Writ of Error.

We hereby acknowledge ser^dce of the writ of er-

ror by certified copy this 6th day of June, A. D.

1906.

HENDERSON & MacMILLAN,
Attorneys for Plaintiff, Robert M. Burch.
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[Endorsed] : No. 813. In the Circuit Court of

the United States, Ninth Circuit and District of

Nevada. Robert M. Burch, Plaintiff, vs. Southern

Pacific Co. (a Corporation), Defendant. Acknowl-

edgment of Service of Writ of Error. Filed June 7,

1906. T. J. Edwards, Clerk. S. Summerfield, At-

torney for Defendant, Carson City and Reno, Ne-

vada.

In the Circuit Court of the United States, Ninth

Circuit, District of Nevada.

No. 813.

ROBERT M. BURCH,
Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY (a Corpora-

tion)
,

Defendant.

Acknowledgment of Service of Citation.

We hereby asknowledge service of the citation is-

sued in the above-entitled action by certified copy

thereof this 6th day of June, A. D. 1906.

HENDERSON & MacMILLAN,

Attorneys for Plaintiff, Robert M. Burch.

[Endorsed] : No. 813. In the Circuit Court of

the United States, Ninth Circuit and District of Ne-
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vada. Robert M. Burch, Plaintiff, vs. Southern Pa-

cific Cp. (a Corporation), Defendant. Acknowledg-

ment of Service of Citation. Filed this 7th day of

June, 1906. T. J. Edwards, Clerk. S. Summer-

field, Attorney for Defendant, Carson City and Reno,

Nevada.

In the Circuit Court of. the United States, Ninth

Circuit, District of Nevada.

No. 813.

ROBERT M. BURCH,
Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY (a Corpora-

tion)
,

Defendant,

Clerk's Certificate to Transcript.

I, T. J. Edwards, clerk of the Circuit Court of the

United States of America, of the Ninth Judicial Cir-

cuit, in and for the District of Nevada, do hereby

certify the foregoing two hundred and twenty-nine

typewritten pages, numbered from 1 to 229, inclu-

sive, to be a full, true and correct copy of the record,

and of all the proceedings in the cause therein en-

titled, and that the same together constitute the re-

turn to the annexed writ of error.
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I further certify that the costs of the foregoing

return to writ of error, is $152.00, and that the same

has been paid by the above-named defendant.

Witness my hand and the seal of said Circuit

Court, this 25th day of June, A. D. 1906.

[Seal] T. J. EDWARDS,
Clerk.

In the Circuit Court of the United States, Ninth

Circuit, District of Nevada.

No. 813.

EGBERT M. BURCH,
Plaintife,

vs.

SOUTHERN PACIFIC COMPANY (a Corpora-

tion)
,

Defendant.

Citation.

The President of the United States of America, to

Robert M. Burch, the Above-named Plaintiff,

Greeting

:

You are hereby cited and admonished to be and

appear at a session of the United States Circuit

Court of Appeals for the Ninth Circuit, to be holden

at the city of San Francisco, State of California, on

the 25th day of June, A. D. 1906, pursuant to a writ



360 Southern Pacific Company

of error filed in the clerk's office of the Circuit Court

of the United States, Ninth Circuit, District of Ne-

vada, wherein Southern Pacific Company (a corpo-

ration), is plaintiff in error, and you are defendant

in error, to show cause, if any there be, why the judg-

ment rendered against the said plaintiff in error as

in said writ of error mentioned, should not be cor-

rected, and why speedy justice should not be done

to the parties in that behalf.

Witness, the Honorable MELVILLE W. FUL-

LER, Chief Justice of the United States, this 4th day

of June, in the year of our Lord, one thousand nine

hundred and six, and of the year of our Indepen-

dence, the one hundred and thirtieth.

THOMAS P. HAWLEY,
United States District Judge, Ninth Circuit, Dis-

trict of Nevada.

[Seal] Attest : T. J. EDWARDS,
Clerk of the United States Circuit Court, Ninth Cir-

cuit, District of Nevada.

[Endorsed] : No. 813. In the Circuit Court of

the United States, Ninth Circuit and District of Ne-

vada. Robert M. Burch, Plaintiff, vs. Southern Pa-

cific Co., a Corporation, Defendant. Citation.

Filed this 4th day of June, 1906. T. J. Edwards,

Clerk.
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Return to Writ of Error.

The answer of the Judges of the Circuit Court of

the United States, of the Ninth Judicial Circuit, in

and for the District of Nevada.

The record and all proceedings of the pliant

whereof mention is within made, with all things

touching the same, we certify under the seal of our

said Court, to the United States Circuit Court of

Appeals for the Ninth Circuit, within mentioned at

the day and place within contained, in a certain

schedule to this writ annexed as within we are com-

manded.

By the Court.

[Seal] T. J. EDWARDw,
Clerk.

In the Circuit Court of the United States, Ninth Cir-

cuit, District of Nevada.

No. 813.

ROBERT M. BURCH,

Plaintiff,

vs.

SOUTHERN PACIFIC COMPANY (a Corpora-

tion),

Defendant.
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Writ of Error.

The President of the United States of America, to

the Honorable Judge of the Circuit Court of the

United States, Ninth Circuit, District of Ne-

vada, Greeting

:

Because in the record and proceedings, and also

in the rendition of the judgment, of a plea which is

in said Circuit Court before you, between Robert M.

Burch, plaintiff, and Southern Pacific Company (a

corporation), defendant, a manifest error hath hap-

pened to the damage of the said Southern Pacific

Company, as by its complaint appears.

And we being willing that error, if any hath hap-

pened, should be duly corrected, and full and speedy

justice done to the parties aforesaid, in this behalf

do coimnand you, if judgment be therein given, that

then under your seal, distinctly and openly you send

the record and proceedings aforesaid, with all things

concerning the same, to the United States Circuit

Court of Appeals, for the Ninth Circuit, together

with this writ, so that you have the same at the city

of San Francisco, State of California, on the 25th

day of June, A. D. 1906, in said Circuit Court of Ap-

peals, to be then and there held, that the record and

proceedings aforesaid be inspected, the said Circuit

Court of Appeals may cause further to be done there-

in, to correct that error, what of right, and accord-



vs. Robert M. Burch. 363

ing to the laws and customs of the United States,

should be done.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of United States, this 4th day

of June, in the year of our Lord, one thousand nine

hundred and six, and of the year of our Indepen-

dence, the one hundred and thirtieth.

[Seal] T. J. EDWARDS,
Clerk of the United States Circuit Court, Ninth Cir-

cuit, District of Nevada.-

Allowed and approved by

:

THOMAS P. HAWLEY,
United States District Judge, Ninth Circuit, District

of Nevada.

[Endorsed] : No. 813. In the Circuit Court of

the United States, Ninth^ Circuit and District of

Nevada. Robert M. Burch, Plaintiff, vs. Southern

Pacific Co., a Corporation, Defendant. Writ of

Error. Filed this 4th day of June, 1906. T. J. Ed-

wards, Clerk.

[Endorsed]: No. 1345. United States Circuit

Court of Appeals for the Ninth Circuit. Southern

Pacific Company (a Corporation), Plaintiff in Er-

ror, vs. Robert M. Burch, Defendant in Error. Tran-

script of Record. Upon Writ of Error to the

United States Circuit Court for the District of Ne-
vada.

Filed June 27, 1906.

F. D. MONCKTON,
Clerk.
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UNITED STATES CIRCUIT COURT OF APPEALS

For the Ninth Circuit

SOUTHERN PACIFIC COM-

PANY, a Corporation,

Plaintiff in Error,

vs.

ROBERT M. P.URCH,

Defendant in Error.

Brief of Plaintiff in Error.

THE CASE.

As shown l)y tlie transcript of record on ap-

])eal. this acti(^n was originally commenced In- the

defendant in error in tlie Fifth Judicial District

Court of the State of Xevada, Humholdt County,

and was thereafter regularly removed to the Cir-

cuit Court of the United States. Xinth Circuit,

District of Xevada, where after demurrer inter-



posed and (>\-cMTiiled. the case came on regularl\

for trial l^elore a jury.

'I'lie defendant in error had been a yard switch-

man at W'innemuccc'i, Nevada, in the employment

of plaintiff in error, and bases his cause of action

upon the alleg^ation that during his employment

plaintiff in error had maintained at the place of

his empkn-ment a defective switch-stand . situate

too close to the tracks of his employer to make

the place of his employment a safe place in which

to work. He further allesfed that the switch-

stand was defective in that the jM-ongs thereof

were bent and that the switch-stand itself was in-

clined towards one of the tracks so as not to leave

a safe amount of room for a passage by the same.

He further alleged as an essential part of his

complaint that at two definite times shortly be

fore the sustainment of his injuries, he had com-

plained to plaintiff in error of the alleged defect-

ive and dangerous condition of the switch-stand,

and that ui)on such complaints he was promised

that the same would be repaired, and that in com-

pliance with said promises, and. in reliance there-

on, he continued in the employment of plaintiff'

in error until the sustainment of his injuries on

the 26th day of October, 1903.

He sought in his complaint to recover from

plaintiff" in error as damages on account of his

injuries the sum of $26,700.00. In its answer.



l)laintilT in error denied all alle^'ations of inipiiled

negligence to it in the maintenance of said

switch-stand, and also denied any dangerons lo-

cation of said switch-stand, defect therein, prom-

ise to repair the same, or reliance upon promises

to re])air the same 1)}' defendant in error. Upon

trial had, the jury awarded to defendant in error

damages in the sum of $18,000.00, upon which,

judgment was regularly entered in his favor.

Thereafter ])laintifif in error moved for a new

trial, which motion was denied hv the trial Court,

and thereupon this writ of error was prosecuted

to this Court.

I.

The crucial points to he determined upon this

appeal is whether the Court erred in admitting

over the objection of defendant the evidence of

William Fridley relative to the scope of his au-

thority as. a yardmaster, and the instruction of

the Court leaving to the jury the right to. deter-

mine as a question of fact whether Fridley as act-

ing yardmaster had the power or authority to

make re])airs and to Ijind the compan\- hy a prom-

ise that he would do so. These points are prop-

erly specified in the assignment of errors as sub-

divisions "1" and "II." To these points plaintiti'

in error addresses itself in tlie main.
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l'\in(l:inientally an employe who exposes him-

self U) a danj^er of whieh he has knowledjT^e is pre-

sumed to assume \yhate\'er risks are reasonahly

incident lo his conduct in the course of his em-

ployment.

Soutiicni Pacific Coiiipany \'S. Sclcv, 152

U. S. 145.

Bohii Alfi^. Coiupanx vs. Ericksoii, 55

Fed. 943.

Chesapeake & O. R\. Co. \'s. Hciincsscv.

96Fed. 713—38C. C. C. 307.

J J 'est vs. Southern Pacific Company, 85
• Fed. 392—29 CCA. 219.

Xavlor vs. .V. V. C. & H. R. Co., 33 Fed.
"
801.

• Brooks vs. Nortiicru Pacific R\. Co., 47
Fed. 687.

Tt is admitted that under the great weight of

authority, including the decision of the Supreme

Court of the United States in the case of Hough

vs. Railway Company, 100 U. S. 215, if an em-

ployer in response to a complaint of an employe

that machinery or appliances are defective and

dangerous has promised the employe that he will

repair the same, and that if there1:)y the employe

is induced to continue his empIo}iiient, and while

so employed is injured within such time as he

could have reasonahly expected the master to

make the repairs, he cannot he charged with an

assumption of the risk of danger.

This immunity from risk, however, is an ex-



ception to the established rule of an assumption
of risk, and should satisfactorilx- he proven hy a

lair preponderance of evidence before such prom-
ise of the employer can be successfully invoked 1)\-

the employe.

Parody vs. C/uca<ro M. & St. I\ Ry Co
15 Fed. 205.

Ehmckc vs. Porter, 45 Minn. 338.
Chesapeake O.&S. W. Co. vs. MeDozvell

24 S. W. 607.
Wilson vs. Railroad Comhanw i7 Minn

Z26.

Jones vs. File Co., 42 Atl. 509.
Brezver vs. Ry. Co., 97 Tenn. 615.
Breig vs. Ry. Co., 98 Mich. 222.
Shoivalter vs. Fairbanks C^o..'88 Wis. 376.
Szveeny vs. Envelope Co., 101 N V 520
Cole vs. Ry. Co., 71 Wis. 114.
Ft. Wayne Ry. Co. vs. Gildersleeve 2>i

Mich. 133.

Burroughs on Negligenee, par. 47.
Bailey on Master's Liability for Injury to

Servant, p. 208.

That the Court erred to the serious prejudice
of the rights of plaintiff in error in admittino-

over its objections the evidence of William Frid-
ley as specified hi the first assig-nment of error
is clearly apparent from an insi)ection of the

transcript of record on appeal.

The defendant in error himself testified as fol-

lows :

"Q. \\'hat did you say to .Mr. Fridley at the
time?



A. I said, '1)111, there is a switch up there at

Xo. 1 track that is not safe, that needs fixine^.'

O. Is that all you said?

A. 'It is dangerous and soniebod\- will ^er

hurt on it,' I believe, as near as T can renienil^er.

Q. And as nearly as you can remember is thai

all that you said to Mr. h'ridley?

A. I believe so.

O. Did you say anything to him about the

lamp prongs being bent ?

A. No, I didn't describe the nature of the de-

fect at all.

O. Did you say anything to him about the

switch-stand being too close to the track?

A. Well, I don't remember v^hether I said it

was too close, I might have.

O. Did you point out or indicate to him any

defects whatever, except to express to him your

f^pinion it was dangerous and ought to be fixed?

A. Xo, sir; I didn't point out no defect to him

as he was finishing his report, and he was busy at

his desk there, and not to interrupt him and to

delay his work, T just told him that switch was

not safe up there, was in a bad condition, and

would hurt somebody if it wasn't fixed."

(Transcript of Record, pages <*^4 and 85.)

Previously on his direct examination he had

testified as follows

:

"O. \\'hat did vou sav to Mr. Fridlev?
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A. I says, *l>iir—\vc called him by his first

name, which is common amongst us employees

—

'that switch up there at No. 1 track, on the cut-

off, is in bad shape and ought to be fixed; some-

body will get hurt on it.' 'Well,' he says, 'I will

report it and see that it is fixed.'
"

(/rranscri])t of Record, pages 66 and 67.)

ll will be observed that according to the testi-

mony cited, of defendant in error, he neither re-

quested a promise that the switch-stand should be

repaired nor was any such promise made to him

by Mr. Fridley. The entire effect of the conver-

sation had with Mr. Fridley was merely a casual

remark that a switch-stand was in a bad fix and

a response to the effect that it would be reported

and fixed. No testimony upon the part of de-

fendant in error was to the eft'ect that Mr. Frid-

ley had the authority to cause repairs to be made.

Unless Mr. Fridley had authority to order and

have such repairs made, he could not bind the

company by any promise; then if the language

employed by him at the time can be construed

into, a promise which would bind the common

master, all the authorities are to the eft"ect that a

promise to repair in order to be sufficient to re-

lieve the i)romisee from assumption of risk must

be given either l)y the master himself, or by some

agent authorized to make it in his behalf.

It should be noted that the defendant in error
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had previously been interrog-ated by his counsel

as to whether Mr. Kridley had authority to order

repairs to be made.

"O. Docs he have the authority to order re-

pairs?

A. Yes sir.

Mr. SummErkiELd.—I object to that, if the

Court please, upon the ground that the testimony

sought to be elicited is not competent, that the

use of the word 'authority' involves the opinion

of the witness.

The Court.—State what he did.

(Transcript of Record, page 63.)

And again defendant in error testified as fol-

lows :

"0. You say that you know of your own

kno\vledo-e that Mr. Fridley had ordered repairs

and that they had been made ?

A. No, sir, not Mr. Fridley.

O. I understood you to say that?

A. Xo sir, Mr. Kitto.

Q. Oh, Mr. Kitto?

A. Yes sir.

Q. [/'V//, do you kuozi' wJicfhcr Mr. Fridley

Jiad ever ordered repairs and tliaf fJicy had been

niade.^

A. / don't know a eireunisfanee idiere Mr.

Fridley did.

O. Don't vou know, as a matter of fact, that



all llic }ar(linaster ever did there was to make a

report eiliicr lo Mr. Riley, the track foreman, or

to Mr. Kitto, the station agent, and that they

were the only men there who had the right to

order and ha\-e rei)airs made?

A. Well, that is, 1 understand it constitutes

or is the order in making my report to the yard-

master, my re])ort to him, he being my superior,

the next one in authority above me, I rei)ort to

him and he makes his authority report to his su-

l)erior or the man in authority over him, the

proper party for making these repairs: that, as I

understand it, is ordering repairs made.

O. Vou did not understand, did you, Mr.

Burch, when you spoke to Mr. Fridley about thai

that he himself promised that that would be fixed,

and that he had the power or right or authoritv

to order any repairs made, did you?

A. I understood by my making mv rc])ort to.

him that he would make his rci)ort to the man in

authority to make those repairs, as I had no right

and it wasn't the custom to go to anybodv else

other than my sui)erior above me.

O. Didn't \(ni have a right to go to Mr.

Kitto?

A. Kxactly, but while he was the man, the

one I was working directly under, received un-

orders to go around in the \ard and do the work,

he was the man that T looked to for mv safetv and
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for niakinii" my reports to, and he was tlie ni.in I

was responsible lo for ni\- acts and tlie handling

of the work.

O. Well, that was Mr. Kitto?

A, .\nd the yardniaster.

O. Mr. Fridley?

A. ^'es, sir, or whoever it would be at the

time we were working.

0. Your iiiidcrsfandiui:^ was that lie icouUf

report if to some one else who did have tlie right/

A. Yes sir.

(Transcript of Record, pages 90, 91 and 92.)

The foregoing citations from the testimony of

defendant in error, we submit fairly and compre

hensively eml^irace all of his testimony upon the

cjuestion as to whether or not aii express promise,

or tlie equii'oleiit thereof, was made to him 1)>-

Mr. Fridley, the temporarily acting yardniaster,

that the switch-stand would be re])aired, and

whether or not ]Mr. Fridley had the authority to

order the same to be repaired, or a sufficient scope

of authority in the premises lo bind the plaintiff

in error by ascribing to it a promise to the de-

fendant in error that the same would be repaired.

It would seem from this testimony that it is

utterly unworthy to receive serious consideration

as testimony authorizing a promise by plaintiff

in error, or to establish authority from the party
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claiming- to have made such promise to hind the
common master. The utmost that can he as-
crihed to this testimony is tliat it merely consisted
of an ohservation made hy defendant in error to
the effect that the switch-stand was not in a
satisfactory condition and a resj^onse thereto that
tlie temporarily acting yardmaster would report
it to the proper authority for fixing if required.
If this is a correct conclusion, the defendant's in
error oxvn testimony negatives a promise upon
which he relied, and, as will be hereafter shown,
liis testimony is not aided by tliat of Mr. Fridley'
the only other witness who testified in his behalf
upon the ])articular point to which the attention
of the Court is directed at this time.

Let it constantly be borne in mind that in order
for a servant to successfully invoke non-assump-
tion of risk because of a promise upon the part
of the master to repair a defect, it must satisfac-
torily be shown that such promise was not only,
made within the scope of authoritv, but that al^o
1' iinist she shown that the servant was thereby
imhieed to eontinue in the master's emphiyment.

Shozcalter \s. Fairbanks Co., NS Wis. 3/6.
Le-ci'is vs. Railway Company. 153 Mass
/o.

It therefore appearing that no testimony of the
defendant in error could reasonably be construed
as ascril)ing to plaintiff in error' a i)romise to
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repair, ihc Court's allcntion is directed to the

re])orted testimony of the temporarily acting'

yardmaster, Mr. Fridley, and to wluch plaintiff

in error objected.

U])on his direct examination, JMr. Fridley testi-

fied as follows:

"Q. Do you remember during- the month of

October of any complaints being made to you

about this west switch-stand heretofore referred

to?

A. I do.

O. Do yQU remember about when that com-

l)laint was made to you ?

A. Jt was a very short time prior to ni}' dis-

missal there.

O. When was your dismissal?

A. J think, as near as I can recall, it was the

25th day of October; that was the last day [

worked; it was on the 26th, you might say, I was

discharged.

Q. Do you know who made that complaint to

you ?

A. To the best of my knowledge, I do.

O. Who?
A. Air. Burch.

O. \\'hat was that complaint ?

A. In regard to the switch leaning, being too

close for safety to pass between moving cars, or

it was too close to pass between moving cars, or
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it Avas too close to pass between cars standing*.

O. On what account?

A. I cannot say what caused it, more tlian, to
I lie best of my recollection, there was one thin^r
tliat caused it to lean, was cars passing- over thi^'s

-switch-hlock that supported the stand would nat-
urally send the center of the block down or the
ties, some people call it, that would naturally
cause the stand to lean in; however, the pror-s
went bent, the prongs that supports the lamp

/^

Q. Did you order the switch-stand to l)e
fixed?

A. No, sir.

Q. \\\v didn't you?

A. Well, I suppose I was like the balance of
railroad men. I neglected to do so; it was no dif-

ference on my part, as far as I was concerned; a
man in the railroad business has lots bf trouble
without looking for any.

(Transcript of record, pages 144 and 145.)

Upon Cross-Examixatiox. he further testi-

fied as follows

:

Q. Did you ever order any repairs or have
any repairs made during the live or six days?

A. No, sir.

Q. Did any one ever authorize you to do it ?

A. No, sir, not entirely; I understood that.
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Q. Why did you testify then that you had

autliority to order repairs?

A. Because T cHchi't have any •occasion to,

necessarily, nothing- hut what T could get out of.

O. Who did \'ou ever get any such under-

standing from whatever, that you had ,any au-

thority ?

A. I understood my duties as yardmaster.

O. Who did you get that understanding

from ? you say \ou understood it ; now I want to

know who from?

A. Well, I didn't get it from am'body in par-

ticular at all, no more than I was told to fill the

position, and I had seen others filling that posi-

tion and naturally would know the duties of a

yardmaster. or I would not have taken it; I would

have inquired or asked for information if Ididn't

know.

O. As a matter of fact, no one whomsoever,

connected with the Southern Pacific Company,

ever in any respect, in writing or verbally, or

otherwise, ever told you that }-ou had anv right

to do anything of the kind: now, isn't that true?

A. Xo, sir."

ft

(Again.)

"O. That is not what J want to know at all.

\'ou say that you understood that you did have

tlie riirht; vou stated that vou had never done
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it, l)ul you understood you had the riglit ; I want

to know now if you c\ct had a letter, or if any man

whomsoever connected with tlie company, ever

told you that }-ou had authority to order any re-

l)airs made whatever?

A. I never had any letter, and nobody came

to me and specified anything- of the kind."

(Transcript of Record, pages 147. 14<S and

149.)

Upon Redirect Examination. Mr. Fridley

testified as follows, omitting- part of pages

cited intervening not pertinent to tlie point under

consideration, o\er the objection of plaintiff in

error

:

"O. Just one further question I forgot. What
did you say to ]\Ir. Burch when he spoke to you

about its being out of order ?

A. As near as I can rememl3er, that I would

have it fixed.

Mr. SummErkiELD.—Wait a minute. I ob-

ject, may it please the Court, upon the ground

that evidence tending to show a promise upon

that part of a master upon the complaint of an

employe must be made to some one having the

authority to make the repairs, if that promise is

relied upon ; and that it is already shown by Mr.

Fridley's own testimony that he had no authority

in that respect. If counsel opposes this position.
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\vc have aiitlioritics at hand to support it.

Mr. Henderson.— I will withdraw that (|iies-

tion for a minute and ask a few other f|ues-

tions, and 1 will ar{:;ue the ohjection that is made

after I ask another question."

"Q. While you were working under a yard-

niasier, yOU knew what the yardmaster's duties

were, did you not, by observation ?

A. Certainly did.

O. And have you seen yardmasters give or-

ders for repairs?

A. Yes, sir, to the best of my recollection, F

have seen such things as that.

Q. \Mien you assumed the yardmaster's

duties there, wasn't that one of your duties?

A. Tt certainly was.

Mr. SuMMERFiELD.—Wait a minute.

The Court.—Whether you were authorized

by this company. As I understood this witness,

he testified that he never was authorized by this

company, nc\er had any orders; never had any

authority, and what his knowledge consisted of,

was the fact that he had seen other men in that

place do these things. That is hardly enough.

Mr. d ENDERSOX.—]\[r. Fridley, when you

were appointed as yardmaster there, did they tell

you what your duties were?

A. No, sir.

O. Did anybody give you any directions?
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A. Did not, any more than I ^ot rcj^i'ular or-

ders that nii^ht come in tlic way with any yard-

master, might be perhaps the man that was regu-

larly in this place; I got the same orders that he

might have, tliere might he some special work to

do, something to that effect; at one particular

time Mr. Kitto told me, and he used to tell me at

different times, if any railroad men came to hire

them, or that they did not want any, or to that

effect ; that was about the only express orders.

O. Vou never had any specific instructions as

to what your duties were out there in the yard?

A. Xo, sir.

Q. And you assumed the duties there that you

had seen other men assume?

A. Ves, sir."

(Again.)

"Q. Xow T will ask you the question, what

did you say to 'Sir. Tiurch when he made com-

plaint to you a])out this switch-stand?

Mr. SummivRField.— 1 renew my o])iection

under the testimony at the present time, and

under the witness' own admissions; it has not

been shown that he had the authority to make,

or to order to be made, repairs, and that that is

incumbent, under the law, in order to invoke the

rule of assumption of risk by reason of the mas-

ter's having promised to make repairs of a dan-
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i;crous character, llial llic reports must 1)e made

lo a person aiitliorized to make those repairs, and

that the testimony of this witness indicates no

such authority as at present is sought to be

shown.

Mr. Henderson.—On cross-examination this

witness testified that he nev^er received any writ-

ten instructions, or any verl)al instructions to

order repairs made; I will admit that; but he

further testified it was the custom in that yard

for yardmasters to do it, and that if it had been

necessar)' ^vhi]e he was yardmaster that he would

have given that order. Your Honor can see im-

mediately that supposing there is a broken rail,

and he goes out as yardmaster and sees it, would

not it be his duty—and I do not think they have

a witness on the other side who will testify it

would not—to go to the foreman of the track

gang, who made the repairs, and have it done im-

mediately? Would he have to go to Mr. Kitto

two miles away and ha\'e Mr. Kitto send word up

to have it done, and have a passenger train come

in in the nieantime and be derailed? I think

\\e have pro^'en what the custom was in that yard,

and it is up to them to shov.' affirmatively that

no yardmaster had that authority.

The Court.—I will allow the witness to an-

swer the question.

^Ir. SuMMERFiELD.—In Order to preserve the
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record, 1 desire to ask the benefit of an exception

upon the ground that llicre has been no testi-

mony introduced showing authority in the wit-

ness either to make himself, or to order, repairs

made.

The Court.—Answer tlie question."

(Transcript of Record, Pages 151-157.)

It is submitted that from the foregoing cita-

tions of the testimony, plaintifif in error at the
trial of the case, interpose opportunely his ob-
jections to the testimony which might mislead the
jury upon the authority of the yardmaster to bind
his master upon a promise to repair, and properly
reserved its exceptions to the admissions of such
testimony.

It requires no argument to sustain the propo-
sition that where an agent is claimed to have
bound his principal by a promise, his authority
to do so must first be shown. Tn this case no such
authority was shown and on the contrary, the

testimony of defendant in error and his onlv wit-
ness upon that point here, Fridley. negatives any
such authority having ever been granted.

It has been suggested by defendant in error
that a custom had been observed in the W'inne-
mucca yards of the yardmaster ordering repairs
to be made, and that, therefore, in fact they were
made. It is evident that the use of the word "cus-
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torn" in this case was not correct, but that the

word 'usage" was what was in fact intended. The

(h'stinction l)etween the word "custom" and the

word "usage" is so well known that a comparison

between the two in this brief would be entirely

superfluous. Xeither custom nor usage can make

a contract AAhere none previously existed.

Xeither can establish liability or prove the exist-

ence of a contractual relation. Before offering-

evidence of a usage or a custom, it is necessary

to prove the existence of a contract to which such

custom or us^age is sought to be attached and

otherwise testimony of either is absolutely irrel-

evant.

Harper \-s. Calhoun, 7 How. (Miss.) 203
Leach vs. Perkins, 17 ]*kle. 462; 2>S Am.

Dec. 268.

Uliner vs. FartiszcorfJi, 80 Me. 500.

Bozvc vs. Hylaiid, 44 Alinn. 88.

More vs. Basou, 11 Tred. (N. C. ) 568.

Tilley vs. Chicago, 103 U. S. 155.

Savings Bank vs. Ward, 100 U. S. 195.

National Bank vs. Bnrkhardf. 100 U. S.

692.

In Ulmer vs. Farnsworth (supra), the Court

said: "But usage or custom cannot be received

to establish a liability, or to prove the origin of

the relation by which the parties became respon-

sible to each other. Such a usage may have an

application to a contract previously existing, but

cannot of itself create one."
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Tn Tilley vs. Cliicai^o (supra), the Court said ;

"Proof of usage can be received only to show

the intention or understanding of the parties in

the absence of a s])ecial agreement, or to explain

the terms of a written contract. Tn all cases

where evidence of usage is received, the rule must

be taken with this qualification : that the evidence

l)e not repugnant to, or inconsistent with, the con-

tract. The inference from these principles is in-

evitable, that unless some contract is shown, evi-

dence of a usage or custom is immaterial.*'

Tt has heretofore been suggested by defendant

in error, that the evidence of witnesses upon the

])art of the plaintiff in error was sufficient to show

the authority of a temporarily acting yardmaster

to make repairs. This contention we think is

overwhelmingly contradicted by every witness

upon the part of the [)laintiff in error who testi-

fied upon that point.

Mr. Thomas Fitzgkrald, Resident Engineer,

of the Salt Lake Division of the Southern Pacific

Company, testified as follows:

"Q. One other topic on redirect. Mr. Fitz-

gerald, whose duty is it to order or have repairs

made in liie switch-yards, when reciuired?

A. To have the repairs made, to make the re-

pairs is tlie duly of the section-foreman.

O. Do yardmasters have any ])ower or au-
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lh(irity to make repairs themselves, or to order

them done?

A. Xo, sir.

Q. Who was the section-foreman at A\'inne-

mucca at that time?

A. Frank Riley.

O. A\'ho was the trainmaster there at that

time ?

A. Mr. Kitto.

O. \\U)iild he have such authority?

A. He w^oiild ha^'e the authority.

O. Was there any one else there that had any

authority to direct repairs to be made or to make

them except those two?

A. No, sir.

Q. \A'hat was the extent or the scope of dutv

of the yardmasters?

A. To look after the switching- of cars, and

making up trains, and so forth."

(Transcript of Record, pages 230 and 231.)

^Ir. Frank RtlEy, Track-foreman of the

Southern Pacific Company at Winnemucca, tes-

tified as follows

:

'Q- ^^ ho had the power or right to make re-

pairs about the switches or forks, or anything

of that character, there in the yard?

A. I did.

0. Didanv one else have that authoritv?
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A. No."

(Transcript of Record, p^^c 239.)

J. W. Smith, the yardmaster whose place was

temporarily filled for four or five days by Fridley,

testified as follows:

"O. What are the duties of the yardmaster

there, Mr. Smith?

A. Making up trains and pulling cars around

getting trains out of the yard, and moving them.

Q. Does it en^brace anything else?

A. Only station work; what work there is to

be done in the station, coal unloaded, merchandise

and stuff.

Q. What, if any, powers does the yardmaster

have with reference to making repairs himself

or ordering the same to be done?

A. Well, he has no power at all to make any

repairs himself, or order any that I know of."

(Transcript of Record, page 264.)

S. H. KiTTo, the trainmaster and agent at \\'in-

nemucca, testified as follows

:

"0. Who, if any one, had the power or right

during October, 1903, in case switches or switcli-

tracks there re(|uired repairs, to make them or

order them to be made?

A. According to the strict interpretation of

the rule, all reports should have been made to me,
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ihcn I should pass lliciii to the section foreman.

(}. W'lio was the section foreman?

A. Mr. Riley.

O. Outside of you two. was there any one

there that had the power or authority or rioht to

make repairs himself, or order them to be done?

A. Not the direct ])ower, no, sir."

('i'ranscrii)t of Record, pag-e 300.)

This testimony cannot be distorted and no other

testimony of plaintiff in error's witnesses is con-

tradictory to the same.

Jt is therefore urgently, submitted that not only

was there no testimony vesting in the acting yard-

master the authority to make repairs or to bind

the common master by a promise to make the

same, but that all of tJic testimony in the case

absolutely negatives any such authority.

II.

Notwithstanding that all of the testimony

failed to show any authority whatever vested in

the temporarily acting yardmaster to either make

repairs or that he had authority to promise that

repairs would be made, the Court instructed the

jury as follows:

"I shall leave it to the jury as a question of

fact to l)e decided by you, to l)e determined from

the e^'idence, as to whether or not the vardmaster



had llic power or authority, by virtue of liis j)0-

sition, or l)y exi)rcss authority from his master,

to make repairs, and gave a promise that he

would do so. Tliis (|uestion is to be determined

by you. from all the facts, whether he had au-

thority from the corporation—whether he had

authority from one possessing the power to give

him authority—or whether it was the custom or

duty of such an officer to perform such duty."

(Transcript of Record, page 346.)

To this instruction ])laintiff in error excepted

in the following language

:

"Mr. SuMMKRFrJCLi).—May it please the Court,

there is but one exception that the defendant de-

sires to take at this time, and that is this: I de

sire the benefit of an excei)tion to that j)ortion of

the Court's instructions leaving to the iur\' the

right to decide as a question of .fact whether

the yardmaster was authorized to promise to

repair or to make the repairs, and assigning as

the ground of exception that it is the contention

of the defendant that there was no evidence au-

thorizing- it."

(Transcript of Record, page })S^.)

It is earnestly urged that in view of the testi-

mony introduced, that the instruction of the

learned Court, excei)te(l to by ])lainti(T in error.

interpellated a false issue in the case to the mani-
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fest i)rcjiulicc oi llic plaintiff in error.

It is no answer to lliis objection that other por-

tions of the instructions were correct interpreta-

tions of tlie law ai)plicable to the case. The sub-

mission of an issue to the jury by the instruction

of the Court when there is no substantial evidence

to sui)port it constitutes a reversible error. Au-

thorities to support this proposition are entirely

superfluous.

III.

It has heretofore been suggested by plaintiff

in error "that where incompetent evidence of a

material fact is admitted the Court will not order

a new trial, when the point has been, or is, suf-

ficiently proved by other and competent evi-

dence."

Plaintiff in error does not deny the truth of

this contention as an abstract proposition, but in-

sists in conformity with its contention throughout

the entire proceedings in this case, that no compe-

tent evidence whatever was introduced tending

to establish authority in the temporarily acting

yardmaster to either himself make repairs, or to

bind his master by a promise that the same should

be made.
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IV.

Defendant in error eoneeives that the case of

Pieart vs. Chicai^o, R. I. c^- P. Ry. Company, S2

Towa, 14(S, is an analoi^ous case to the one now

under consideration, and is the cited authority

in favor of its contentions. It may be admitted

that at first blush it would seem so to be, but a

careful reading of that case and a comparison of

it with this will show that it is essentially dis-

similar. In the Iowa case, the plaintiff had pro-

tested Against the use of an improperly e(|uip])ed

engine and had l)een promised by the yardmaster

that the same should be repaired. As far as can

be gleaned from the opinion in that case, there

was no escaping the conclusion that the ])romise

to repair was the inducement actuating the plain-

tiff to remain in the employment of his master.

In this case, as has been heretofore been strongl}'

urged, there is no evidence whatever of a protest

by the defendant in error against continuing in

the employment of plaintiff in error without the

repair of the switch-stand, and no evidence of

any promise to repair the same by any one having

authority so to do. As before remarked, tlie only

conversation ever had between plaintiff in error

and Fridley, the temporarily acting yardmaster.

was a mere casual observation by the defendant

in error and a correspondinglx- casual remark bv



28

b'ridley thai it would he rci)aired and would 1)e

fixed.

'J'he decision in Parody vs. Chicago, M. & St.

P. Ry. Comi)any, 15 Fed. 205, is practically in line

with the decision last ahove cited and cannot he

considered as an authority in this case.

It is evident that defendant in error has con-

tinuously throughout this case misconceived the

difference hetween a complaint to an employe

zvJio only has authority to report defects, one zuho

has authority to order the same repaired, and

making such complaint to the person who is au-

thorized so to do.

The suggestion heretofore advanced hy de-

fendant in error that because a yardmaster has

authority to employ and discharge men required

in shifting cars and making up trains, it neces-

.^arily implies authority in him vested to order

repairs made upon switch-stands and similar per-

manent fixtures, is not sustained by any authority

he rites and is entirely contrary to the established

law of agency.

That a general agent of plaintilY in error would

have the authority sought to be imputed to the

yardmaster is not denied, but it is not seriously

contended that a yardmaster is a general agent.

The evidence in this case unmistakably indicates

that his scope of authority was special and lim-
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ited to duties other tlian niakiiii;- or ordering- re-

pairs.

VI.

Assignments "J 1
1." and "1\'." necessarily arc

dependent upon tlie previous assignment of er-

rors specified. If the court erred in the admis-

sion of the testimony complained of, and in its

instructions to the jury excepted to, the denial of

the motion for a new trial and the entering of

judgment in favor of plaintifif was reversible

error.

VII.

The certificate of the trial court to the bill of

exceptions is in the form required by law and is

in nowise deficient. This writ of error is prose-

cuted to review legal errors and not to determine

the weight of evidence. Even counsel for de-

fendant in error "frankly admit" that no evidence

upon any point invoked upon this appeal is ex-

cluded. Authorities suggested by counsel for de-

fendant in error uj^on defective certificates to

bills of exception are in cases not analogous to

tlie one at bar.

it is earnestly submitted that the learned trial

Court erred in botli the admission of evidence

and in instructing the jurv. and. therefore, that



30

a new trial of this case should unhesitatcdly he

ordered.

Respectfully suhmitted,

S. SUMMERFIELI),

Attorney for Plaintiff in Error.
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STATEMENT OF THE CASE.

On the 26th da}^ of October, 1903, while the de-

fendant in error (plaintiff below) was iu the employ of

the plaintiff in error in its yards at Winnemucca,

Nevada, as a yard switchman, and while attempting

to mount a caboose in the usual and ordinary manner,
defendant in error was struck by a leaning, bent and

defective switch-stand just below and back of the hip

joint, and was torn from the ear which he attempted to

mount and was thrown under the wheels, which crush-

ed his left leg and right foot, necessitating the ampu-
tation of his left leg about four inches above the knee,

and also necessitating the entire amputation of three

of his toes, including the big toe. Afterwards, on the

24th day of March, 1905, the defendant in error filed

an action in the District Court of the First Judicial
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District, iu and for the County of Humboldt, State of

Nevada, agaiust the phiinliir in error. On motion of

Jofeiula^ in error, this action was transferred to the

United States Circuit Court, in and for the State of

Nevada. Issue was joined, and on the 8th day of Jan-

uary, 1906, the trial commenced before the Honorable

Thomas P. Hawley, sitting as District Judge, together

with a jury, and on the 10th day of January, 190G, the

jury returned a verdict in favor of the defendant in

error. Afterwards on the 5th day of March, 1906,

plaintiff in error filed a motion for a new trial, which

motion was duly argued and was overruled by the trial

judge. A writ of error was afterwards sued out by

the plaintiff iu eiTor, and the case brought to this

court.

I.

Four assignments of error are alleged by plaintiff

in error.

The third (Trans. 40) is that the court erred in de-

nying a new trial. This we need not consider, as this

court in common with all the Federal Appellate courts,

has frequently held that "the denial of a motion for a

new trial by the Circuit Court cannot be reviewed by the

Circuit Court of Appeals."

(9th Circuit) Graves vs. Sanders, 125 Fed. 690, 693 and

cases;

Railroad Co. vs. Winters, 143 U. S. 60, 75;

Bishop Co. vs. Shelhorse, 141 Fed. 648;

(9th Circuit) Engler vs. Western Union, 75 Fed. 104.
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Neither need we concern ourselves with the fourth

assignment, (Trans. 40) whicli is based on the court's ac-

tion "in entering judgment in favor of plaintiff." It

covers the same grounds as the one just referred to and

is not a matter for review in the upper court. See cases

already cited and

(9th Circuit) San Fernando vs. Humphry, 130 Fed. 300

and cases

It has further been frequently held that only ques-

tions raised in the assignments can be considered,

George V. Wallace, 135 Fed. 288, 295;

That the party assigning error "must stand or fall"

on the objection made at the trial,

(9th circuit) Walton vs. Wild Goose Co., 123 Fed. 209,

211;

And that the objections cannot be broadened by the

writ of error or by the brief of counsel.

Railway Co. vs. McClish, 115 Fed. 268, 274.

Thus we are left to consider but two assignments,

one on the admission of testimony, the other on an ex-

ception to an instruction. As a matter of fact they both

raise this single question

:

Was the evidence sufficient upon whicli to permit the

^ry to determine as a fact, the authority of the yard-

master to promise to repair or have repaired a defective

and dangerous switch-stand, when complaint was made

to him of its condition by a switchman subject to his

orders?

This is the question to be determined.

The first assignment is raised on the following ques-

tion, answer and exception: (AssigTiment I, Trans. 40.)

"Q. Now, I will ask you the question, what did you

say Ho Mr. Burch when he made complaint to you
about the switch-stand?"



(Objected to because not shown he had authority to

make, or to order to 'be made, repairs.) (Trans. 156.)

Objection overruled.

"A. I told him 1 would have it fixed, or that I would
see V that it was fixed, or something to that effect; that

is as near as I remember the words that I used." (Trans.

157.)

The following is the exception:

"Mr. Summerfield: In order to preserve the rec-

ord, I desire to ask the benefit of an exception upon the
ground that there has been no testimony introduced
showing authority in the witness either to make him-
self, or to order, repairs made." (Trans. 157.)

First: We contend that even conceding arguendo,

that this ruling was error, it was harmless, because ex-

actly the same evidence had already been admitted

without even the hint of an objection. Burch testified

as follows:

"Q. What did you say to Mr. Fridley?
"A. I says: 'Bill, * * * that switch up there at No. 1

track, on the cut-off, is in bad shape and ought to be
fixed; somebody will get hurt on it.' 'Well,' he says, 'I

will report it and see that it is fixed.' " (Trans. 67.)

This without a murmur from plaintiff in error. Nor

was there ever a motion made to strike it out, nor a re-

quest presented to the court to instruct the jury not to

consider it.

He was cross-examined on the testimony (Trans. 91,)

and was again asked about it on re-direct, (Trans. 113,)

and still no objection.

How, under these circumstances can plaintiff in

error show prejudice?

A case directly in point where error was assigned

on exactly this class of testimony is Highland Boy Gold

Min. Co. vs. Pouch, 121 Fed. 118, 150, where the court

disposed of the assignment as follows: i

"We think that this objection, whatever may be its
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merit (and wo doom it iinnocosRary to exproHs any opin-
ion on that point), cannot avail the dofoudant on ai)poal,
bocauso tlio witnosH had toHtlfiod to the very same facts,

both on his direct and cro«s-exaniination and had done
so without objection. He had further testified that when
the attention of the shift boss was called to the fact

that the timbers were takiuj;- woij>ht, the shift boss as-

sured him lie would have 'that fixed,' and that it was
'perfectly safe to work there.' No objection was made
to this evidence nor was any motion made to exclude it.

Moreover the witness was cross-examined on the subject
by the defendant's attorney, and repeated the statement
in substance. It must be held, therefore, that the objec-
tion to the evidence in question, even if if it would have
been tenable if made at the proper time, was waived, and
that the repetition of the statement on re-examination
(cannot be esteemed a material error,"

This court and many others have frequently held

that a refusal to exclude evidence in effect similar to

testimoiiy previously given, it error at all is harmless.

(9th Circuit) Ins. Co. vs. Ladd, 135 Fed. G36, G44;
Railway vs. Elliott, 102 Fed. 9G, 105, 100;
Ins. Co. vs. Solby, 72 Fed. 980, 981;
Kailway vs. Kennedy, 82 Fed. 158, 160;
McCracken vs. Robison, 57 Fed. 375, 377.

The case will not be reversed where it is clear from

the facts proven that no prejudice resulted to the party

complaining.

(9th Circuit) Englestad vs. Dufresne, 116 Fed. 582.

Second: If the yardmaster had authority to make
this promise, of course the evidence was proper. We un-

doubtedly established the authority of the yardmaster

to order the repairs by clear and indisputable evidence.

Burch testified:

"Q. Do you know what the duties of the yard-

master were?
"A. Well, he has to exercise a general jurisdiction

over the yard work.
"Q. Does he hire and discharge men?
"A. Yes, sir.



**Q. Does he have authority to order repairs?
"4. Yes, sir.

**Q. In order to refresh your recollection, I will

ask you, do you know of your own knowledge wheth-
er the yardmaster ever ordered repairs?

"4. res, sir,

"Q. Do you know after he had ordered the repairs
made whether they were made? * * *

"A. Yes, sir; they were afterwards made." (Trans.
C3-(34.)

On cross-examination:
"(^ You did not understand, did you, Mr. Bureh,

when you spoke to Mr. Fridley about that, that he him-
self promised that that would be fixed, and that he had
the power or right or authority to order any repairs
made, did you?

"A. I understood by making my report to him that

he would make his report to the man in authority to

make those repairs, as I had no right and it wasn't the
custom to go to anybody else other than my superior

above me.
GAL (TWO) BRIEF ca,yv-

"Q. Didn't you have a right to go to Mr. Kitto?
"A. Exactly, but v\^hile he was the man, the one I

was working directly under, received my orders to go
around the yard and do the work; he was the man I

looked to for my safety, and for making my reports to,

and he (was the man I was responsible to for my acts

and the handling of the work.
^'Q. Well, that was Mr. Kitto?

"A. And the yardmaster. I

"Q. Mr. Fridley?

"A. Yes, sir, or whoever it would be at the time

we were working." (Trans. 91-92.)

On page 112 of the Transcript, he relates the in-

cident when a report was made to a yardmaster of a

broken rail, and the repairs were promised by the yard-

master and were afterwards made.

William Fridley, the yardmaster to whom the re-

port was made, testified, he had v>^orked in the railroad

business fifteen years as brakeraan, conductor, switch-



man, yardmaster aud bao:f>nn^o man. (Trans. 142.) That
liis duties as yardmaster .were amonj^ other tliinj^s, to

"hire and discharge men, the employees of the yard."

(Trans. 143.)

Further:

'•Q. Was one of your duties to order repairs
made?

"A. Yes, sir. (Tr. 144.)

Absolutely no objection was interposed to this and

no motion made to strike it out.

He further testified:

"Q. While you were working under a yardmaster,
you knew what the yardmaster's duties were, did yon
not, by observation?

"A. I certainl}'^ did.

"Q. And nave you seen yardmasters give orders foi

repairs?

"A. Yes, sir; to the best of my recollection, I have
seen such thin^js as that.

"Q. When you assumed the yardmaster's duties

there, wasn't that one of your duties?

"A. It certainly was. (Trans. 154.) * * *

"Q. Was thai the custom there in thai yard?
•'4. Yes, sir,

**Q, That the yardmaster gave instructions for

repairs?
"4. Yes, sir, (Tr. 155.)

"Q. Supposing you had gone along in the yard and
on the main track you had seen sa rail broken, would joii

not have gone to the track foreman and ordered him to

make that repair immediately?
"A. I certainly would.
"Q. And wasn't that the custom in that yard?
"A. That was my duty to do it, as I understand

it. (Trans. 156.)

As we shall see in the discussion hereafter, it was

shown by the assistant superintendent, yardmaster and

agent of the plaintiff in error, all witnesses produced by

it, that it was the duty of the section foreman to repair
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a (l('lV(iiv(> and daiigoroiis switch-stand in case the

yardmaster should report the defect to him.

Wliat else was necessary to establish authority

and if authority was established, of course the testi-

mony now attacked was proper.

If it be arjxued that the authority of the yardmaster

was not proved by competent evidence, at the time the

objection we are now considering, was made, we an-

swer:

1. It was proved without any objection from the

present complaining party.

2. No motion was made at any time to strike it

out or withdraw it from the jury, and

3. It was subsequently abundantly and clearly

established by witnesses produced by plaintiff in eiTor.

The rule is that where incompetent evidence of a ma-

terial fact is admitted, the court will not order a new

trial, when the point has been, or is, sufliciently proved

by other and competent evidence.

United States vs. Brendei, 135 Fed. 710;

Pond vs. United States, 111 Fed. 989;

(9th Circuit) Portland Co. vs. Flaherty, 111 Fed. 312;

(9th Circuit) Cooper vs. Coates, 21 Wall. Ill;

Ruckman vs. Cory, 129 U. S. 390;

Dist. vs. Woodbury, 136 U. S. 461, 462.

II.

The Plaintiff in Error challenges the correctness

of one of the instructions of the court, basing its chal-

lenge upon the following exception: (Assignment II,

Trans. 40.)

Mr. Summer-field: "I desire the benefit of an excep-

tion to that portion of the Court's instructions leaving
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to the jury the right to decide as a question of fact
whether the yardiiiaster was authoilz(Ml to prouiise to
repair or to malce the repairs, aud aswijiiiiiig as the
ground of exception that it is the contention of the de-

fendant that tkera was no tvldcri^e authorizing it. (Tr 355.)

The plaintiff in error has not put itself in a position

to urge this exception before the court and its assign-

ment thereon should be disregarded because it nowhere

appears affirmatively from the record or bill of excep-

tions that all of the evidence bearing upon the question

has been brought before this court. This is fatal to

the consideration of the question.

The certificate of Judge Hawley to the bill reads:

"And for as much as the above and foregoing does
not fully appear of record in tliis action, said defendant
tenders this, its bill of exceptions, by it reserved upon
the trial thereof, and prays that the same may be set-

tled, alloTv'ed and signed by the Judge of this Court,

and made a part of the record in this cause, which is

now accordingly done on this 28th day of May, 1906."

(Trans. 355-350.)

Nowhere in the bill is it stated that all the evidence

bearing upon the question presented by this exception is

contained in the bill. It affirmatively showF that some

evidence introduced at the trial is not incli,r:ed, as for

instance. Exhibits "Y," "X" and "W." (Trans. 180-181.)

It will undoubtedly be contended that these ex-

hibits have no bearing upon the question, which we

frankly admit, but we simply direct the court's attention

to this fact to show that all the evidence is not included

in the bill. For aught that this court knows or may

determine from the record before it, much evidence of

certain witnesses may have been omitted, and indeed,

it does not appear but that the entire evidence of some

witnsses, whose names do not appear at all, may have

been omitted from the bill.

Under such circumstances the Federal Courts seem
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to ho unanimous in hohlin;^'- that a question thus pre-

sent tnl cannot be considered by the appellate coui'ts, for

unless it affirmatively appears by the certificate of the

Judge, or stipulation of counsel that all the evidence

bearing upon the question covered in the instruction is

included in the bill, it will be presumed that there was

sufficient evidence before the court upon which to base

the instruction.

But it may be urged that if there w^as any other

evidence introduced at the trial it was the duty of the

counsel for the defendant in error to have it incorpor-

ated in the bill, and failing to do so, the court will

conclude that there was no further evidence. If such

contention be made there are three conclusive answers

to it:

First: We were never served with the bill, or a

copy thereof, eitlier before or after settlement, nor with

notice that it would be settled, and, therefore, were

given no opportunity to be heard on the settlement there-

of. This action of plaintiff in error is contrary to the

rules of the court, but we make no point on its failure

in that regard.

Second: It is the duty of the complaining party to

present all the evidence as required by the rules of this

court, and to show affirmatively by the court's certifi-

cate or agreement of counsel, either that all the evidence

is presented, or that there was no evidenc admitted cov-

ering the point in controversy, and failing to do so, the

presumption is, as before stated, that there was ample

evidence upon which to base the instruction.

Third: The burden is upon the plaintiff in error to

establish error and not on the defendant in error to

show there was no error.

The Federal Supreme Court has spoken in clear and
unmiFtakable terms upon this question. Upon a writ
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of error prosecuted by the United States govcrniiient

from the Supreme Couit of Arizona, where complaint

was made of an instruction leaving the question of citi-

zenship of one of the parties to be determined as a fact

by the jury, the court refused to consider the question,

and affirmed the judgment because the bill failed to

show affirmatively that it contained all the evidence

bearing on the question. The court, speaking by Mr.

Justice Peckham, after stating in substance that the

question of whether there was any evidence of citizen-

ship would be raised "were it not that the bill of ex-

ceptions lacks an essential statement for that purpose,''

continued as follows:

"It does not appear from the bill that it contains
all the evidence given upon the trial. It may be that
it does, but we cannot, in the absence of any statement
in the bill to that effect, presume it does, for the pur-

pose of reversing the judgment herein, upon the as-

sumption that the proper construction of the act of

Congress requires such citizenship as well as residence.

When this court is asked to reverse a judgment entered
upon a verdict of a jury, upon a writ of error, upon the
ground that there is absolutely no evidence to sustain

it, and the court should have directed a verdict, the bill

of exceptions must embody a statement or there must
be a stipulation of counsel declaring that the bill con-

tains all the evidence given upon the trial so that the

record shall afiirniatively show the fact. Kussell vs.

Ely, 2 Black, 575, 580. In the cited case the court, after

remarking that the bill of exceptions did not pui-i^ort to

give all tliat a certain witness had testified to, said that

according to a well-known rule the court under such a

condition of the record was bound to presume that there

was that in the witness's testimony which justified the

instruction. It was then added by the court: 'What
purjiorts to be the entire deposition of Baker is sent up

by the clerk of the District Court, and is printed in the

record before us, and if properly before us might sus-

tain the exception. But this deposition is not incor-

porated into the bill of exceptions, nor so referre<l to in
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it as to be min\o a part of tli(» rocord of tho case. It is

only a iiMi'k'SH t'licuuiberaiice of the trau^cript, and an
expense to the litigating parties.' The court thus re-

fused to look ai the dei)ositiou which purpoited to be
the entire deposition of tlie witness, because it was not
not made a part of the bill of exceptions.

"In this case there is nothing- Avhatever in the bill

of exceptions to show that the evidence contained there-

in is all the evidence that was given on the trial, and
we cannot presume, for the purpose of reversing the
judgment, that there was no evidence given upon which
the jury might rightfully- have found the verdict which
they did.

"So, in Texas & Pacific Ifailroad Company vs. Cox,
145 U. SS. 593, GOG, which v/as an action to recover dam-
ages against the company for the death of plaintili's

husband, resulting from the negligence of the company,
it was remarked, in regard to the evidence in the case,

that 'Tlie bill of exceptions does not purport to contain
all the evidence, and it would be improper to hold tliat

the court should have directed a verdict for defendant
for want of that which may have existed.' "

United States vs. Copper Queen Mining Co., 185 U
S. 495, 497.

The opinion was unanimous. The government

sought in the action to recover $185,000. The court

further said that while from the opinion of the court de-

nying a new trial, it inferentially appeared that there

was not sufficient evidence upon which to base the

charge, still upon the failure of the bill to show all the

evidence was contained in it, the court could not hold

the instruction to be erroneous.

The came rule has been announced by this court in

an action where ap exception was allowed to a certain

instruction. The court refused to consider the aSvSign-

ment at all because it did not affinriatively appear that

all the evidence was before it. In an opinion written

by Judge Hav/ley and concurred in by Circuit Judges

Gilbert and TJoss, it was said:



"Witli rofcroncG to (he <liarp:o of tlio court to which
jin exceptiou was allowed, the prcHuiuption is that it was
applicable to the case presentcMl by the evidence, unless
there is something- in the record to the contrary. The
burden of proof U> show error is u])()n the party who as-

serts it, and to maintain his position he must either pre-

sent to the appellate court all of the evidence, so that
the reviewing? court can see for itself what the evidence
was, or prsent in his bill of exceptions that portion of

the evidence which bears upon the point in controversy,

with a statement that no other evidence was submitted.
As was said in U. S. vs. Patrick, supra, 'the plaintiffs

in error have done neither.' The judgment of the Circuit

Court is affirmed, with costs."

(9th Circuit) Yates vs. United States, 90 Fed. 57, 62.

And the Circuit Coui-t of Appeals for the Eighth

Circuit, in an opinion written by Circuit Judge San-

born and concurred in by Circuit Judges Caldwell and

Thayer, after holding certain exceptions groundless,

further observed

:

"If, however, we had been led to doubt the correct-

ness of any of those portions of the charge which have
been challenged * * * the judgment could not have been
reversed upon the record before us. The correctness of

all these rulings depends upon the evidence before the
trial court. The record discloses the fact that only a
portion of this evidence has been returned to us. * * *

The certificate is limited to the statement that 'the fore-

going is substantially all the evidence.'

"

Chicago G. W. Ry. vs. Price, 97 Fed., 423, 424.

The court held such a certificate to be insufficient.

In the case at bar the certificate does not go even so

far as the one last above referred to.

And the same court in another case, announcing its

opinion through the same Circuit Judge, said:

"Instructions given by the court to the jury are

presumed to be applicable to the case presented to it, in

the absence of a record which establishes the contrary.

The burden of proof to show that there was no evidence
to warrant a charue is on him who asserts an eiTor of
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that character; and, if he would maintain his claim,
he must cither present all the evidence to the appellate
court, so that the reviewing court can see for itself what
the evidence was, or lie must })resent a bill of exceptions
which has the certillcate of the trial Cv'>urt that no evi-

dence of the character was presented to it. * * * This
objcMi-tion cannot now be sustained, because this record
does not contain all the evidence, nor any certificate of
the trial couit that there was no evidence * * * and
the plaintiffs in error have therefore not overcome the
legal presumption that the charge was right, and there
was no evidence before the court below which warranted
it." (Citing authorities.)

United States vs. Patrick, 73 Fed. 800, 806.

At another time Circuit Judge! Thayer, speaking for

the same court, observed:

"The rule is well establis^hed that whenever a liti-

gant proposes to ask an appellate court to review the
testimony, and to determine whether there was any
evidence to warrant la recovery, or to support a partic-

ular defense, he should cause a statement to be inserted

in the bill of exceptions showing affirmatively that it

contains all the testimony that was heard or produced
at the trial. In the absence of such a showing, an ap-

pellate court must presume, in aid of the verdict, '•that

there was testimony to support it, and that it would so

appear if all the evidence had been incorporated into

the record. * * * A statement of that kind ('Testimony

closed' found at conclusion of bill,) merely marks the

conclusion of the hearing or the trial. * * * It is entirely

consistent with the assumption that some evidence,

either oral or documentary, has been omitted. Elliott,

App. Proc, Sec. 823, and cases there cited."

;

Taylor-Craig vs. Hoge, 69 Fed. 581, 583.

In later cases that court refused to consider ex-

ceptions based on instructions because the bill "fails

to shov/ that it contains all the evidence."

Rollins Sons vs. Board, 80 Fed. 695;

Lesser Cotton Co. vs. Ry., 114 Fed. 133, 143;
Bank vs. Jansen, 108 Fed. 572, 573.

And again Circuit Judge Caldwell held:
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"If it was conipotiMit in any case for this court tu
look into the evidence wi(li a view of determininj^
whether a general linding of the lower court ou the facta

was supported by the evidence, Ave could not do so in this

case, because the bill of exceptions fails to state that
it contains all the evidence."

Association vs. Kobinson, 74 Fed. 10, 11.

It will be noticed that all of the foregoing opinions

are by unanimous courts. The Circuit Court of Appeals

for the First Circuit, in a divided opinion, announces the

same doctrine as follows:

"The majority of the court are of the opinion that,

as the record does not purport to contain all the evi-

dence, or ail the material evidence, the questions wheth-
er the circuit court erred in declining the defendant's
request * * * cannot be considered." (Citing cases.)

Savings Bank vs. Agency Co., 108 Fed. 764, 766.

Excuses may be thought of for not following this

rule, but we apprehend no good reason could be given

for holding otherwise. On the contrary, many excellent

reasons, and we think, irrefutable arguments, which

it is needless to here mention, but which, as Judge

Thayer says, are "obvious," at once suggest themselves

why this rule is just and should be invariably i followed.

Especially do we think this is true in a case like the

present one, where the record fails to show a service

of the bill on counsel, either before or after its settle-

ment, or of any notice that it would be presented for

settlement, as provided by the rules, and where the judge

who tried the case, in a well considered opinion over-

ruling a motion for a new trial, states that there Avas

evidence upon which to justify the giving of the in>

struction. (Trans. 33 and 35.)

Many other Federal cases and hundreds of decisions

from State courts might hex cited to the same effect, for

both the Federal and State courts are in unison on this

rule and invariably enforce it.
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But the' a was abundant ciu(h nee. of the authority of the

yardvtafter.

As before shown by excerpts from the evidence the

yardniaster had authority to promise plaintiff that he

wouUl cause the switch to be n^paired.

The defendant in error, himself testified that the

yardniaster had "authority to order repairs," that he ex-

ercised general jurisdiction over the yard work and that

he remembered an instance jof the yardmaster "ordering

repairs," which were afterwards made. (Trans. 63- 64

and 112.)

William Fridley, himself the yardma*ster when
Rurch made his complaint, testified:

"^. W("i one of your d>die-'< to order repairs madcV^

"yi. Yes, m-." (Ti'aus. 144.)

This was without any objection whatever on the

part of plaintiff in error. He also testified he had seen

other yardmasters order repairs, (Trans. 153,) and that

when he assumed the yardmaster's duties, it was one of

his duties to order repairs. (Trans. 154.)

He further testified, without any objection whatever,

that it was the custom in that yard for yardmasters to

give instructions for repairs, (Trans. 155.)

The foregoing in substance is the testimony of the

defendant in error upon this question, and we submit

that it would have been error for the court to refuse

to permit the jury to determine the yardmaster's au-

thority under this evidence.

But we were materially strengthened upon this

question by the evidence of the plaintiff in error.

They called Thomas Fitzgerald, their resident en-

gineer, and, as appears from other testimony, their as-

sistant superintendent, (Trans. 200, 201, 299 and 328,)

who testified in part upon this question as follows:

"Q. Is it not true, Mr. Fitzgerald, that the yard-
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master could order Mr. liilcy to repair anything there;
tlial (he 3';n(huaster couhl icciiiire Mr. KUvy to repair a
defective switch-stand, or defective switch, or defective
rail, or any defect in the yard, which was danjijerous to
(he 3ardnieu?

"A. They could report it to him?
"Q. And upon their report he would fix it?/

"A. Yes."
"Q. Upon their report it was his duty to fix lit?

"A. If it needed repairs, yes."

(Trans. 231-232.)
* « * • *

"(). He had r:0 authority over Mr. liiley?

"A. No.
"Q. But if he should tell him it was out of order, if

he should report it to him a.s being out of order, Mr.
liiley would be required to fix it and put it in order?

"A. He Avould fix.it, yes.

''Q. He would not have to go to Mr. Kitto, and say,

'Here, a defect has been reported to me, shall I 'fix it?'

"A. No, sir.

"Q. He could let Mr. Kitto igo to grass as far as that
was concerned, couldn't he?

"A. Yes.
"Q. And iu fact his duty would be to go and fix it,

if itlwas reported, even if Mr. Kitto shoiild tell him not

to fix it?

"A. His duty vrouM be to repair an^i:hing out of

order." (Trans. 233.)

The witness tried to escape a direct answer to this

last question, but, finally upon it being repeated several

times, it was again repeated and answered as follows:

"Q I think my question is very simple, and if yon
do not understand it I will explain it to you, and I want

an answer from you on it I say it would be the duty of

Mr. Riley^ the section foreman there in charge in

Winueraucca. to repair any dangerous switch.stand which

was out of oi'der, if he should he directed to repair it hy the

yardmastcr ^ voiwithsitanding Mr. Kitto., who was the train-

master and the ayent., shoulg tell him not to repair til
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"-4. Jaj, fu would Ivavc to repair it. (Trans. 234.)

And ajjjain on page 235 of the Transcript.

This b}' the assistant superintendent of the plaintiff in

error.

What, more could be asked for? Is this not the

sworn statement of the railroad company itself that such

authority was delegated to the yardmaster?

But still this is not all,ifor they placed on the stand

another yardmaster, J. W. Smith, who testified that the

yardmaster is the immediate superior of the switchmen

who are required to report to the yardmaster any defects

they might find, (Trans. 277 to 280,) and upon the report

being made to the yardmaster he "would report it to the

proper authority, whoever was the man, to do the neces-

sary repairs,-' who would be, not Mr. Kitto, the agent,

and as plaintiff in error contends the alter ego, but, the

"section-foreman,'- Mr. Riley, "at that time in Winne-

mucca." (Trans. 281.)

Further the same witness testified that tipon the

yardmaster''s report timt a switch was defective it would he the

section foreman''s ^'duty'''* upor, that report to put it in—
that such is his dut}', (Trans- 282) and it would be the

same on the report of Mr. Kitto. (Trans. 283.)

Still the testimony in support of our contention did

not stop, for next they brought on Mr. Kitto, the man
who alone they claimed had the "authority" to order re-

pairs, and he testifies:

That in case the yardmaster saw a broken rail, his

duty was to report it, and if he, Kitto, was not there,

''according to good common sense and reason there was only

one man for him to report it to^'" wlio would he the section

foreman^ and that it was the custom if he saw

such and he could report it to the foreman of the repair

gang, to do so before he ever came and reported it to

Kitto. (Trans. 231.)
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Furtlior, that if there was a switch-stand out of order

and needed repairinjj:, and it was "an important repair

and needed immediate attention, he should go to the first

source"—the section-foreman.

"Q. And his notifying- tlie section foreman was
equivalent to a demand that it should be done?

"A. In some cases.

**Q, Supposing they were dangerous?
**A, Then, as I stated in my previous answers,

according to good common sense, and tor the safety

of the public, he should go to the foreman,
**Q, And for the safety of the employees?
**A, Yes.

"Q. And in that liind of an emergency a report
to him was a demand that he should do it?

**A, Equal to that.

**Q. To the yardmsster?
'*A. Yes. (Trans. 322.)

**Q. And your yardmasters did that?

**A, They have done it, yes,

"Q. And that was your custom?
"A. The custom, as I say, in some cases.

!

"Q. Now the 3^ardmaster is immediately above the
switchman, isn't he?

"A. He is.

"Q. A superior officer?

"A. Yes.

'*Q. If the switchman sees anything out there

wrong he should report it to the yardmaster,
shouldn't he?

**A. It Is the regular routine, yes.** (Trans. 323.)

This testimony by Kitto and Fitzgerald certiiinly

governs the case at bar. This switch-stand was danger-

ous, andy according to Kitto and to use his language, "ac-

cording to good common sense * * for the safety of the

employees," it was the duty of the yardmaster to report

to the foreman and his "report" was equal to a "demand.*

If this does not establish authority in the yardmas
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tcr, thou we believe it would be an impossibility to estab-

lish aiilliority in anyone. f<;r any i)uiq)ose.

If this testimony does not conclusively establish

authority in the j^ardmaster, to 'say the very least, it

raises such a question that it should be left to the jury

to determine if he did have authority. Judge Hawley,

in denying the motion for a new trial, said:

"At the trial I was impressetl by the testimony of the
witnesses that there was some conflict as to whether or

not the 3'ardmaster was given authority to make repairs

when notifiefl that anything in his department was in a
defective and dangerous condition."

(Trans. 33.) He then quoted the testimony of Burch

and Fridley, in part and further remarked:

"Without quoting any further testimony, I am still

of the opinion that there was sufficient evidence to justify

the leaving of this question to the jur^'." (Trans. 35.)

We believe he v»'as right. We have been unable

after a careful, and, vre think, quite exhaustive research

of tlie autlioritic-s, to find a single case where authority

of the agent in a case of this kind, was more clearly

established.

We quote further from Judge Hawley's decision of

the motion for a nev.- trial:

"The charge given by the court in Parody w. Chicago

M. (k St. P. By. Co , 75 fed. W5^ 206, supports the in-

struction under review. Judge Nelson, among other
things, said: 'There is evidence tending to show that the
draw-bar was an improper one, and not in ordinary use

by the company in the yard; that the switch-engine upon
which plaintiff worked when first employed, did not have
it attached; and that shortly after he worked upon this

engine he complawed to tJte yirdmaster, telling him that

it was dangerous, who promised to remove it, but did

not, and that he remained at work after complaint and
unfulfilled promise until * * * he was injured.

* * *

"Tn regard to the notice required to inform defend-
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aut of this, it 18 suffloieiit that nolioe was given to that

agent or nervant of the defendant^ who made a requisi-

tionfor the appliances uecessaiy to be used in the yard

of the defendant, and whose duty it is to guard against
injurious consequences of defects in the particular ap-

pliances used therein. Such a person is tlie yardmaster.

He represents the company, and since it delegatefl to
hira the authority to make requisitions for engines, etc.,

for the use of the yard, notice to him of dangerous draw-
bars will be notice to the defendant. He is the proper
person, and if after such notice he promised to remedy
it, a failure to do so is the negligence of the defendant.'

"In Vieart vs. Chicago^ R. I. <j& 1\ Ry, Co., 82 Iowa, U8,
159, li.7 N. W. 1017, 1010, the court said: "But plaintiff

claims that deceased iprotested against using the engine
without such board, and that the agent of defendant
promised that that engine should soon be removed, and
that deceased would not be required to work but a short
time with it, and, by promises and assurances given, in-

duced him to continue in his position as switchman. Ap-
pellant coiitersds that there is evidence of such promise,
and that the Court erred in submitting that inquiry to

the jury. Numerous authorities are cited to show that
there must have been an. express or implied promise,
and, upon the other hand, that a mere assurance upon
which the employee relied is sufficient. If, upon objec-

tion \to the employer or one authorized to act for him,
the employee is given to understand that the defect will

be remedied, he has a right to act upon that assurance.

This brings us to inquire whether complaint was made
to one having authority in such matters. The two con-

versations relied upon were with Cain, the yard-master,

under whose orders deceased performed his duties as

switchman. It appears that the yardmaster had no author-

ity to direct repairs on the engine, but if an engine

was furnished him lacking some appliances necessary

for switching, it ivas his duty to repart to the trainmaster,

who would determine the advisahillty of furnishing whatever

xoas required. We thii>h under this showing the yardmaster

was the proper person to whom deceased should complain.
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"l>('f(Mi(lnnt's business is transaetcMl by many officers,

aj^onts and servants of dilt'eient grades. It beinj^ the duty
of the yard-master to report such complaints to another,
the coniphiint was properly made to him, thoujjih he may
not have had authority to reme^ly the difficulty com-
l)lained of.

« * •

"No particular form of words is required to consti-

tute a complaint or assurance. If, by any acts or expres-
sions, the deceased gave the proper agent of defendant
to know that he was unwilling to continue in the em-
ployment without running-boards on the engine, that
was a sufficient complaint; and, if by any acts or expres-
sions the agent gave the deceased person to believe that
running-boards would be furnished, that was a sufficient

assurance or promise.
• • •

"If such assurance was made, and decease<l was in-

duced thereby to continue in the employment, then, as
we have seen, the defendant assumed the risks incident
to the performance of the work vrithout running-boards
until such boards should be furnished. The foregoing-

views of the lav/ are so uniformly sustained by the au-

thorities that v/e do not deem it necessary to make cita-

tions. "SVe think there was no error in submitting the
inquiry as to the complaint and promise or assurance
to the consideration of the jury."

"In 1 Laoatt on Master and Servant^ cited by the de-

fendant, at section 420, under the head of 'Whose prom-
ise is binding on the master,' the author said: 'The ques-

tion v>'hether the employee in question was authorized to

make the alterations requisite to secure the servant's

safty is for the jury, whenever evidence has been ad-

duced which is reasonably susceptible of the construction

that he w^as so authorized.' " (Trans. 38.)

In Swift vs. O'JSeill {Illinois), 5S N. K Jfl6, J,.I7, the

court, speaking on this question, said:

"Manifestly, in a case of this kind, the defendant be-

ing a corporation, and acting only through agents, there

must be found somewhere among its employes persons

who so far represented it that notice to them, and their

promises, will be binding upon the master. And while
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we are not prepared to say the evidence is entirely satis-

tory to that eliect, yet we do think that it so far tended to

prove tliat the superintendent occui)ied such a position,

and that he was notified of the plaintiff's complaint, and
promised to furnish additional lij^hts, as that the ques-
tion was properly submitted to the jury."

In the case of Ilomestake Mining Company vs. I^ idler-

ton.^ 69 Fed. 923, the contention was made that a

promise given by the foreman of the mine to have repairs

made was insuflScient for the reason that the evidence

did not establish authority in such foreman to promise

repairs. The court, speaking through Circuit Judge
Thayer, answered this contention at page 928 as follows:

"We apprehend that if it was fairly within the scope
of Trevv'eek's authority, as foreman, to cause a board
covering to be placed over the coupling of the line shaft,

then a promise made by him to a subordinate servant to

cover the coupling, in response to a complaint that it

was dangerous, must be given the same effect as a like

promise made by the defendant itself. And it

must be conceded that a like promise made by
the defendant would serve to rebut the presum-
tion that the plaintiff intended to assume the
risk which he had pointed out. The question is not
whether Treweek was a vice principal in such sense
that the defendant company would be liable to its em-
ployes for all of his negligent acts, but whether his

functions were such that he had the right, in the dis-

chai'ge of his duties and in the exercise of his judg-

ment and discretion, to cause the shaft coupling to be
covered. If he had such right, then we think that the

plaintiff could properly address his complaint to Tre-

w^eek, and rely on the latter's promise to remedy the

existing defect without prefering his complaint to, or

seeking a promise from any one higher in authority."

And continuing on page 929, further said:

"It was an act that did not require a previous con-

ference either with the general superintendent or the

master mechanic, because it did not involve any altera-

tion of the machinery, or interfere to any extent with
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its oporation. When the (Icfciidaiit company appointed
Tivwcck as its foienian, it no doubt intondoil ,that ho
should oxorciso his judgment and discretion with respect

to the i)ropriety of i)hicini|; a coverinjij over exposed
parts of the machinery, of which complaint was made
to liim that ihvy endangered the safety of those em-
ployes who frequently had occasion to pass in close

l)roximity to the same. Unless he had such lauthority

in his capacity as foreman, he would be powerless to

guard the company's interests as itjis doubtless expected

that they vvould be guai'ded. At all events, we entertain

no doubt that it was within the apparent scope of Tre-

week's authority to hear complaints touching such a de-

fei't as was pointed out by the plaintiff, and that it wa&
also within the apparent scope of his authority to

promise that it would be remedied."

In this case a verdict for .^23,000 was affirmed. Un
questionably Fridley had the right to "cause" the repairs

to be made. Fitzgera^ld and Kitto so testified. (Trans. 231,

234, 322, 323.)

The same court, speaking through the same Judge,

in the case of the Cldcaga ILmse Wrecking Company vs.

Biniey^ 117 Fed.^ 73, 70, held that it was the "province of

the jury to say, in the light of all the evidence," w^hether

an employee was or was not the general superintendent

of the company to such an extent that he could represent

the company and bind it for his acts.

The court of Appeals for the Second Circuit, in the

case of Barney Damping Boa-- Company vs. Clark^ 112 Ted.

921, 92J}., emploj'-ed the following language:

"It is further contended that there was no authority
on the part of West to make the changes promised. The
court charged the jur}^ that, although he did not actually

have the authority, if he assumed to have it, and the
plaintiff reasonably reposed in the assumption, so that he
could reasonably think that he had the authority, his

promise, if made, would excuse the plaintiff for remain-
ing a reasonable time in reliance upon it. We concur in

the proposition thus charged, and his position as super-

intendent was sufficient to vrarrant the jury in deciding
this branch of the case in favor of the plaintiff."
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Thai court went niucli fuillicr than is uocessary to

go in this case to upliold the judgmeut. The case was

undoubtedly decided upon the theory that the employee

representinjjf the master, had control ]over the plaintiff in

that action whilf» working- under him, was expected to

cai'e for his safety, and that the plaintiff had a right to

believe that when making the promise, he was acting

within the apparent scope of his employment. We think

to that extent the case is applicable to the case at bar.

Burch testiticil that the yard-master was the one who
was immediately superior to him and the man that he

looked to for his safety, and to whom he was required to

make his reports. (Trans. 91, 92.) This was substantiated

by Fridley and by the testimony of the defendant.

In liie case oi" Cunard Steamshq) Co. vs. tarey^ 119 U.

S. 215, the question of tho authority of an employee

under whom the plaintiff was engaged, to bind the com-

pany by his piomise, came directly before the court.

Carey, the plaintiif below, was in the employ of the

Steamship Company as a longshoreman and was assist-

ing in shifting coal from the hold of a steamship to the

deck above. The superintendent of the dock was a man
by the name of Storey, who w^as not present at any time

on the evening when Carey was injured. The next per-

son in rank to him was one Craven, whose duties were

to take on men and put them to work, and to discharge

them when he got through with them, and to see that

all of the apparatus on the dock was all right for the

men. Before plaintiff's injury Craven, being sick, ceased

work for the evening and when he left, placed one Ger-

raghty, the coal foreman, in charge of the work. Ci*a-

ven testified that Gerraghty's relations with the com-

pany were to take Craven's place in discharging men if

it was necessary, and seeing to the conditions of things

on the dock. Gerraghtv himself testifietl that he had
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iH)thin<r to do with the apparatus, neither with buying it

nor keeping it in order, but that he had charge of the

gang and it was his duty to see th^ they were doing

their work. That he was called to look at the fall which

was then being used by the plaintiff. That his atten-

tion was calle<l to its condition and that he considered

it his duty to look at it, having been sent for; that there

was nobody else whose duty it would be to look after

the fall at that time but himself; that he examined the

fall and saw the turns were worked out of it. Another

witness testified that they received orders that night

directly from Gerraghty, and that all their communica-

tions that night were to their superior officer, who was

Gerraghty. That this was the usual course of business.

That they did not always apply to Gerraghty because

at times he would be the superior and at other times

officers above him would be pi-esent at the work. Ger-

raghty,, after looking at the fall, put some turns in it,

threw it back into the water to steep it and then or-

dered work to resume. Shortly afterw-ards the rope

broke and the tub of coal it was hoisting, fell upon

Carey, who was in the hatchway beneath, and injured

him. After all of the evidence was in the defendant

moved the court to direct a verdict for the defendant

on the ground of contributory negligence, that the evi-

dence failed to establish negligence on the part of the

defendant and that the injury was caused by the negli-

gence of a fellow servant. The motion was denied and

a request was presented by the defendant to instruct

the jury that Gerraghty was a fellow servant of the

plaintiff and had no right to bind the company by any

promise that he might make. The court refused this

instruction and instructed the jury that it was for

them to determine from the evidence '^what the authority

ot Gerraghty ?/xi«.

"
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The jury returned a verdict against the company
for 115,000. Judgment was rendered on the verdict and

a writ of error sued out to the Supreme Court of the

United States. The judgment was affirmed by a divid-

ed court.

The case at bar is a much stronger case in its facts

than this case affirmed by the Supreme Court of the

United States, for the reason that here it was estab-

lished, we think almost conclusively, that the yard-

master had the authority to direct or cause repairs to

be made.

In the case of '•'Ray vs. Dlamrmd State Steel Company

{Delaware), Jf.7 Atlantic, 1017, 1018, the court held that:

"Notice of defects given to the foreman having
charge of that paiticular work and department, is notice

to the company, and a promise to remedy the defect

made b}- such foreman, is the promise of the company
in law.''

In the case of Chapman vs. S. P. Company, 12 Utah

30, 41, where the same question was involved, the

court stated

:

"In other words, whoever represented the defend-

ant there on the ground at that time, if notice was given

to such person of such defect, that would be notice to

the defendant; and if a promise to repair it was made
by that person, that would be the promise of the de-

fendant within the meaning of the instruction I have
already given you. In the absence of Wlialen, McComie
represented the defendant, and his negligence in the

construction of the platform would be the negligence of

the principal. Anderson vs. Depot Co., 8 Utah, 128, 30

Pac. 305; Keddon vs. Railway Co., 5 Utah, 344, 15 Pac.

2G2; Eyau vs. Bagaley, 50 Mich. 179, 15 N. W., 72;

Railroad Co. vs. Stevens, 20 Ohio, 415; Railroad Co. vs.

Rabcock, 154 U. S. 198, 14 Sup. Ct. 978; Malone vs.

Hathaway, 04 N. Y. 5."

In the CBse of DelU Lvmber Company vs. Erickson^ 80

fed, 257, 258, the Circuit Court of Appeals for the 7th
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Circuit hold, whore the ovidonco sliowod that one B. was

atHMistoiiiod to liiro and dis4.'harge workmen employed

in the planing mill, and other circumstances tending

to show that he exerciseil and had the authority of a

superintendent, that it was a question for tho jury to

determine as a fact^ whether f^e had authority to prom-

ise EricJcson to repair certain machinery of which

complaint was made, providetl he continued in the ser-

vice of the company. In that case it was established by

the evidence that there was another employee who de-

termined what repairs should be made. In the last re-

gard the case is very similar to the case at bar.

In addition to the cases w^hich have been cited, sec

also the following cases on the question of authority of

the yardmaster to make the promise for repairs:

Ljltle vs. Ry. (Mich.) 47 N. W. 571, 573; (yard-

master.)

Eureka Co. vs. Bess (Ala.) 8 Southern, 216, 218;

Boyd vs. Blumenthal, (Del.) 52 At. 330;

Simone vs. Kirk, (N. Y.) 65 N. E. 739;
^^ogel vs. Bridge Co. 84 N. Y. Supp. 799;

Haggerty vs. By. (Missouri) 74 S. W. 456; 561;

Hair Co. vs. Mueller, 68 N. E. 51, 52;

Jernigan vs. Ice Co., (Tex.) 77 S. W. 260.

And generally, see upon this question the follow-

ing authorities:

Coal Co. vs. Warrik, 84 Fed. 866, 868;

Kane vs. Railway Co., 128 U. S. 554;

By. Co., vs. Robertson, 139 Fed. 525;

(9th Circuit) Ellis vs. Union Pacific, 103 Fed. 416.

All the cases we have been able to find hold it to

be a proper question for the jury to determine the au-

thority of one making the promise.

We further contend that a

Servant authorized to employ or discharge has autJim'ity to

promise remedy of defect.

This should be, and undoubtedly is, the rule to be
applied in cases of this kind. It is undisputed that the
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yardmaster had authority to employ and discharge men.

If such is the case he unquestionably had authority

to fix the ttn'ms of their emx)loyment. Such powers

came within the scope of his employment. This must
be so for if a mastea* delegates authority to an agent

to employ persons he must also delegate authority to

promise safe appliances.

In the case of Jn lii^ Califoraia Nav. & Imp. Co., 110

Fed. G73, District Judge De Haven said:

"A master employing a servant impliedly enga^jes
with him that the place in which he is to work, and the
tools or machinery with which he is to be surrounded,
shall be reasonablv safe. Kailroad Co. vs. Baugh, 149 U.
S. 368-38G, 13 Sup". Ct. 914, 921, 37 L. Ed. 772, 780. * •

The master cannot escape from the obligation of his

positive duty by the delegation of its performance to an
agent or servant employed by him. * * *

"That such is law upon this point is well settled.

Hough vs. Railway Co., 100 U. S. 213, 25 L. Ed. 612;
Fuller vs. Jewett, SO N. Y. 40, 36 Am. Rep. 575; Ford vs.

Railroad Co., 110 Mass. 240."

Such being the law, suppose Burch was at the time

of making the complaint, being first employed by the

3^ardmaster and had called his attention to this switch.

Can tliere be any question but that the yardmaster

could have promised to remedy the defect in consid-

eration of Burch accepting the employment. We
think not. That act we think would have been as much

within his authority, or scope of employment, as a prom-

ise on the part of the yardmaster to pay Burch |125.00

per month in consideration of accepting employment.

This court, in an opinion written by Circuit Judge

Ciilbort in the case of Aetna Indemnity Co. v. Ladd, 135

Fed. 637, 647, said:

"Where a person is by the principal held out to be

the general agent of the principal, third persons acting

in good faith are justified in relying upon the aparent

authority of such agent, notwithstanding secret instruc-
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autiiorit.v."

Such must bt* the law here. While not constituting

him a general agent in every sense of the term, in dele-

gating to the yjirdmastor authority to employ men, the

plaintiff in error held him out as one authorizcnl by them

to make contracts of employment, and third persons

dealing with such an agent "within the scope of his

apparent authoritj'^," can hold the principal even though

the act of the agent be not reported back to the prin-

cipal.

Aetna Indem. Co., v. Ladd, supra.

Now it can make no difference that the promise

was given by this agent, thus empowered to employ and

discharge men, to one already in the employ, for the

settled law is, that under such circumstances the prom-

ise of the master is given in consideration of the servant

agreeing to continue in the service and thereupon a new
contract of employment is made, the master agreeing to

relieve the servant and himself assume the risk of the

defective instrument.

Hough V. Railway Co., 100 U. S. 213;
Kailway Co. v. Young, 49 Fed. 723, 725;

Homestake Min, v. Fullerton, 69 Fed. 923, 927;

Barne Dumping Co. v. Clark, 112 Fed. 912;

Cudahy Packino- Co v. Skouman, 125 Fed. 470, 473;

Taylor v. N. C.^0. Ry., 20 Nev. 415, 427.

So that in the view we take of this case, it seems

the instruction as given would have been proper even

without all the evidence upon which it now stands,

but alone upon the evidence that the yardmaster had

the right to hide and discharge switchmen and that they

Avere under his immediate supervision and w^ere required

to report to him.

But in the state of the record as it is, could the
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court have determined this question as a matter of law?
We think for tlie court to have determined as a matter
of law, that the yardmaster was without authority

would have been clearly reversible error. As stated

by Circuit Judge Gilbert:

"In determining Vvhether a case shall be taken
from the jury, the test question is whether or not tli*-

undisputed evidence is so conclusive that the court
would be compelled to ;set aside a verdict rendered in
opposition to it. Elliot v. Chicago, Milwaukee, etc.,

Railway, 150 U. S. 245."

Aetna ludem. Co. v. Ladd, 135 Fed. G36, G48.

The very most that can be said for plaintiff in

error, and then we believe that it is bending the rule

almost to breaking, is that the evidence on this ques-

tion was conflicting to such an extent that it cannot

be judicially determined that all fair minds would con-

clude therefrom that the yardmaster was given au-

thority. Under this state of evidence we think the lan-

guage of the court in the case of Minahan v. Eailway

Co., 138 Fed. 37, 44, is peculiarly applicable. The court

said:

"But the court cannot balance the evidence when
it is conflicting and then compel the jury to find a verdict

according to the court's estimate of the relative weight
of the evidence for the respective parties. Such a doc-

trine would eiface the line of demarcation between the
provincs of the court and jury."

And again, at page 46:

"It (the Supreme Court of the United States,) has
by distinct and definite rulings declared that, if any
substantial evidence bearing upon the issue which the
jury might in the proper exercise of its functions, give

credit, the court cannot rightfully direct the jury to

find in opposition to such evidence. Among the many
cases to this effect are: eJones v. East Tenn. Ry., 128 I^.

S. 443, 9 Sup. Ct., 118, 32 L. Ed., 478; Washington, etc.,

Railroad v. :\rcDade, 135 U. S. 554, 10 Sup. Ct. 1044, 34
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409."

Plaintiff in error failed to request instruction.

But even conceding, for tlie ^ake of the argument,

tliat it was wrong for the court to leave to the jury to

(letermine as a question of fact, the authority of the

yardmaster, it would at most be harmless error for four

reasons:

(a.) Testimony was admitted wUAout objectlo7i

that the jardraaster had such authority.

(b.) No motion was made after the admission of

such testimony to strike it out.

(c.) Plaintiff in Error failed to request an instruc-

tion directing the jury that the yardmaster had no such

authority.

(d.) On the other hand, its request covering this

question is not in cojiflict with the charge as given by

the court.

As before stated, this court has held that error must

be not merely abstract, but it must be prejudicial to

justify a reversal.

Walter v. Wild Goose Co., 123 Fed. 209, 221.

Judge Hawley in giving the instructions said that

he would give the instructions "substantially in the

language of counsel." (Trans. 342.) On page 344, he

gives those requested by the plaintiff (defendant in er-

ror); on page 347 of the Transcript he says:

"On behalf of the defendant" * * * (then skip-

ping to pp. 348 and 349, he instructs for the defendant
on the question at issue, as follows

:)

"But in this connection the jury is instructed that

such promise, if made, must have been made by the em-
ployer, or some one authorized by him having the au-

thority to remedy the defects complained of.

"You are further instructed in this connection that

unless you believe from the evidence in this case that

plaintiff complained of defects in and about the switch-
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staud aiul its location to soino person authorizoil by de-
fendant to remedy or cause siicli defects to be remedieil,
and that such authorizetl person did in fact promise
plaintitr."

This request on the part of the plaintiff in error

was a direct and open invitation to the court to leave

the question of authority to be determined by the jury

from the evidence. No other request was presented by

them and none is shown in the record, along this line. A
party cannot complain of the action of the court, which

that party lead the court to commit.

Kailway Co. v. :\rosley, 5(; Fed. 1010;
Walton V. Railway Co., 56 Fed. 1008;
Habig V. Parker, (Neb.) 107 N. W. 127;
Jordan v. City, 125 Fed. 825.

A party who does not move for the direction of a

verdict in his favor upon a material fact, thereby ad-

mits that there is some evidence before the court upon

that fact, which should be properly considered by the

jury.

Freese v. Kemplay, 118 Fed. 428, 430;

Insurance Co. v. Unsell, 144 U. S. 439, 451.

And his failure to ask such an instruction acts as

a waiver of his right in that regard and there is no er-

ror committeed if the cour-t leaves the question to the

jury.

Texas Railway Co. v. Behymer, 112 Fed. 35.

Where there is no error in the charge of the court,

the omission to give other instructions is not challenge<l

by mere objection to the charge. An effective presenta-

tion of the question suggested by the omission can be

made only by a suitable request to the trial court to em-

body the rules or facts omitted in its instructions, and

a failure to make such request is a waiver of any error

inherent in the omission.
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Wosteru Udioii v. Engier, 75 Feil. 102, 101;

Oregon Land Co. v. Cole, 92 Fed. 919, 953;

Ky. Co. V. Volk, 151 U. S. 73, 78;

Backus V. Depot Co., 1G9 U. S. 557, 575;

Humes v. U. J^l. 170 U. S. 210, 211;

Williams v. Simmons, 70 Fed. 43;

Isaacs V. U. S., 159 U. S., 487, 491;

Goldsbv V. U. S., IGO U. S. 70, 77;

Ity. Co.'v. B. & L. Co., 130 Fed. 433;

Solen V. IJy. C^., 13 Nev. 153;

Standen v. Ky. Co. (Pa.), 63 Atl. 407.

\Aliere no request is asked there can be no preju-

dice worked to the party complaining. After the admis-

sion of evidence substantiating a fact the remedy is to

request the court to disregard the evidence admitted,

and failure so to do operates as a waiver.

Woolen stills Co. v. Wallace, 90 S. W. 563;

By. V. Cecil, 90 S. W. 585, 587;

(9tli Circuit) W. U. v. Engler, 75 Fed. 102, 104;

Railway v. Kranz, 112 Fed. 379.

But if it be claimed that the reasons stated in the

exception to the charge w^ere a sufficient request for the

cour-t to charge otherwise, then we invoke the rule that

requests made after the jury is charged come too late,

and exceptions based thereon will not be considered by

the appellate courts.

aty V. Le Mayne, 119 Fed. 662, 669.

Conclusion.

And now having, as we believe, fully and conclu-

sively shown thatV there was no error committed by the

learned Judge who tried this case, and that the plaintiff

in error was in no manner prejudiced, we in conclusion



direct this court's attention to the langn.ige employed

by Judye Iluwley at tlie opening of his cliarge to the

jury:

"Before proceeding; to instruct the jury, I desire to

return my thanks to counsel for the courteous legal and
professional manner in which they have conducte<l
themselves towards each other^ and toward the (Vjurt,

and I desire also in advance to giving any instructions,

to thank the jury, and every member of it, for the
prompt attention, and especially for the keen interest

given to the testimony in this case on both sides, from
the time of the commencement of this trial to the end of

it; I noticed that tlie attention of each and every man
was directed to the testimony of each and every witness,

and I am impressed with the belief that each juror un-

derstands the facts of this case as well if not better than
I do."

We invite attention to this portion of the charge be-

cause we know that juries in this class of actions are

frequently prejudiced by the conduct of the trial. Such

could not have bee nthe case here, as is apparent from

the words of Judge Hawley. It was a fair and impar-

tia Itrial, before a fair and attentive jury and presided

over by a careful and able court.

These are all matters to be considered, we believe,

as was stated by the Supreme Judicial Court of Kansas

in Railway Co. v. Blevins, 2G Pac. 687.

It is submitted that the judgment should be af-

firmed with costs.

Respectfully,

HIRAM H. HENDERSON,
HERBERT R. MACMILLAN.

Attornevs for Defendant in Error.
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No. 1345.

UNITED STATES CIRCUIT COURT OF APPEALS

For the Ninth Circuit

SOUTHERN PACIFIC COMPANY,
a Corporation,

Plaintiff in Error,

vs.

ROBERT M. BURCH,
Defendant in Error.

Reply Brief of Defendant in Error.

PREFACE.
There are so man 3^ inaccurate statements con-

tained in the brief of plaintiff in error, the quotations

from testimony frequently so limited as to be unfair

and the statement of the case so incomplete, that we
feel called upon to file this short reply brief:

When this case was called for oral arifument,

plaintiff in error not having* yet filed a brief, (although

the record had been filed in this court nearly four

months) upon its motion was given twenty days from

that date, towit, October 3, in which to file and serve

its brief. It was filed, we understand, within timCj

but never served on us, and not until November 16tli

did we receive a copy thereof. This one copy was
furnished us by the clerk. We have lately been in-

formed by letter from the attorneys for the plaintiff in



2

eri'oi', in auswer to our inquiry, thai three copies were

mailed to us when the original was filed and that three

other copies have since been mailed to us. But strange

to say, neithei" of the first three copies, nor the last

three copies have ever reached either counsel for de-

fendant in error.

We make this statement as embodjang our excuse

for filing this repl}^ brief at this late date.
X- =<• -:: * * * ^:-

( Note:—When our original brief was prepared we fully ex-

pected plaintiff in error would, in its brief, make a full

statement of the facts, and we therefore refrained from

doing so. This has not been done however, and we

now briefly state the case.)

STATEMENT OF THE CASE.
Defendant in eri'or on October 26, 1903, while in

the emploj' of plaintiff in error, in its railroad yards at

Winuemucca, Nevada, (Tr. 49 and 50) as a j^ard switch-

ma]!, aud while in the performance of his duty as such,

in attempting to mount a slowly moving caboose in

the usual and ordinary manner, (Tr. 56) was struck just

back of aud above his right hip bone (Tr. 59) by a de-

fective switch stand, which leaned too close to the

track. (Tr. 49 to 59) He fell to the ground and the

wheels of the caboose passed over him.

It was necessary and usual and according to the

rules and regulations to mount cars as he was attempt-

ing to do, (Tr. 58.) His left leg was crushed and his

right foot mangled and hurt, necessitating amputation

of the left leg about three inches above the knee and

three of the toes of the right foot were removed, towit,

"the big toe and the next two to it,'' right close to the
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foot. (Tr. 59 to 61.) He was perfectly souud before

this. He was in the hospital a little over four months.

(Tr. 62.)

The yai-ds at Wimiemueca contain about fifteen f)i'

eighteen miles of tiackao-e. (Tr. 69-70) in the viciuity

where he was injured there were five tracks, (Tr. .51.)

In the yards are used high switches (Tr. 110) and what

some call "ground switches." To the latter class be-

longed the one which injured Burch. There were

about ten to fourteen of them in this yard. (Tr. 110.)

Strictly speaking they are not "ground switches." (Tr.

116,) This switch is thus described in the complaint:

A base which sat upon a tie on the ground beside

the track, an upright shaft or rod leading about three

feet, three inches from said base into the air, at the

top of which sat a lamp upon upright forks and also

four arms projecting eight inches from said shaft or

rod on the four sides thereof. (Tr. 2. See also testimony

Tr. 118.) This one was three and one-half feet high.

(Tr. 117.)

These upright forks or prongs holding the lamps

were bent so as to cause the tops of the lamps to lean

towards the track three or four inches (Tr. 83, 84 and

85) thereby bringing it too close to passing cars. The
head block or tie upon which the switchstaud

rested, by reason of the passage of the cars over it,

had become tilted also, so as to contribute to the lean-

ing of the switch. (Tr. 110-111.) In turning the

switch it revolved on aa axis at the base so as to cause

the shaft, lamp and target to describe a quarter circle,

auv^ it depended upon which track it was set for,

whether it leaned parallel with or directly towards the

track. When Burch was hurt it leaned towards the

track. (Tr. lU.)
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Tlu; switch stauds 3 feet G inches, or 42 inches

from the track No. 1, to which the caboose was running

from a cut-off, extending from another track. (Tr.

108). The caboose extends over the track towards the

switch 26 inches. (Tr. 159.) This leaves a space of

16 inches. The switch leaned 3 or 4 inches (Tr. Ill)

thus bringing it about 12 or 13 inches from the passing

car, when turned for the cut-off. At the place where

struck Burch is about 9 inches through, and he was

struck just behind the hip bone (Tr. 159).

About October 20th while passing by there Burch

was first caught by it and the bent and leaning condi-

tion and difficulty of working with it impressed his

mind. He realized it was not safe to work with and

must be fixed. (Tr. 77).

He thereupon reported it to the j^ardmaster as

"dangerous," saying some one would get hurt on it,

and again to the agent, Mr. Kitto. (Tr. 62). Both

promised to have it fixed. (Tr. 66-67).

Evidence was introduced showing that both the

yardmaster aud the agent had authority to order re-

pairs to be made to a defective switchstand. The
following witnesses so testified: Burch (Tr. 63-64 and

91-92 and 112); Fridley, a yardmaster, (Tr. 144 and

153-154 and 156); Fitzgerald, the assistant superintend-

ent, (Tr. 231, 232, 233, 234, 235); Smith, another yard-

master, (Tr. 281-282): Kitto the agent, (Tr. 321 and

322 and 323). (We wish here to correct the reference

p. at the foot p. 18 our original brief to read 321 in-

stead of 231).

And also that it was the custom for the yard-

master to order repairs. By Fridley (Tr. 155) and by
Kitto (Tr. 32.3) all without objection.
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Neither of these promises to repair was fulfilled

and the switch was not repaired.

Having- reported it and received promises from both

the yardmaster and agent that it would he fixed, he

dismissed it from his mind. He relied upon these

promises. (Tr. 89 and 103).

His work did not call him constantly to this

switch. Some days he would simply pass by it and

other days he would work with it- (Tr. 87). He was
called to all parts of the yard

On the day of the injury, Burch while facing and

watching his caboose and engine, and with his back to

the switchstaud, (which as before stated he had dis-

missed from his mind in reliance upon these promises

to repair,) attempted to mount his caboose (Tr. 52-54.)

In doing so it was necessary for him to grasp the

hand holds on the caboose, and as was customary to

straighten out his body (almost parallel with the

ground) in order to make a balance with the moving
car, and while in this position the switch stand struck

and tore him from the car. (Tr. 56-57).

Burch was 37 years of age when injured. (Tr.

71). He was earning from $95 to $100 per month and

was in line for advancement. (Tr, 114-115).

REPLY ARGUMENT.
ADMISSION OF FRIDLEY'S ANSWER TO BURCH's COM-

PLAINT, IF ERROR, WAS HARMLESS.

Counsel has made no attempt whatever to answer
our argument found on pp. 4 and 5 of our original

brief, that even conceding arguendo that it was error to

permit Fridley to testify to what reply he made to
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Burch wlien he complained of this dangerous switch-

stand, it would still be harmless error because Buroh

himself had already testified to it both on direct and

cross-examination as well as redirect, (Tr. t57, 91 and

113) without an}' objection or any motion to exclude

it. Fridley's testimony was therefore simply cumu-

lative.

Cases directl}^ in point are:

IIio:hland Boy Mining Co. v. Pouch, 124 Fed.
148, 150; (9th circuit).

Ins. Co. V. Ladd, 135 Fed. 636, 644, and other
cases cited on p. 5 of our brief.

No attempt is made to distinguish or explain any

of these cases and we urge that they conclusively bar

the i)laintiff in error from maintaining prejudicial error

on Judge Hawley's ruling upon this testimony.

BESIDES fridley's TESTIMONY WAS ENTIRELY PROPER.

(Answering pp. 6 to 24 brief of plaintiff in error).

On. pages 6 and 7 some of the testimony of defend-

ant in error is quoted and an effort is made to show

that the conversation between Burch and Fridley was

merely casual and would not constitute a complaint.

This is the very first intimation that Burch's com-

plaint or Fridley's promise were not suflBcieut or merely

casual and it is a complete departure from the assign-

ments of error. Nevertheless we can and will answer

the argument.

Burch himself had been caught by this switch-

stand because of its dangerous condition, and said "on

this particular occasion the difficulty of working with

it in that condition impressed my mind it was not safe

to work there, and it must be fixed." (Tr. 77; See

also 76 and 81 ). About an hour after that he reported
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it to his immediate superior as beiug "dangerous and

that somebody will get hurt on it
'

' it "needs fixing. '

'

(Tr. 66 and 67 and 84 and 85). Fridley replied. "Well

I will report it and see that it is fixed." Burcli said

he considered this a "i)romise" to him to have it fixed

(Tr. 95) and that lie lelied on it (Tr. 89 and 113) and

thereafter dismissed it from his mind. (Tr. 103.)

Counsel says on2^c(<j6 7 of /us briefs this was not a re-

quest to have tlie switch repaired. Clearly it was. It

could not be considered as anything else than a direct

request. The authorities are uniform that:

"No particular form of words is required to consti-

tute a complaint or a.ssurance."

And it is a question for the jury to determine if it

was a complaint or so intended.

Pieart v. Chicago Ry. Co., 47 N. W. 1017, 1019;

Rothenberger v. Co., (Minn.) 59 N. W. 531, 532-

Counsel further says on page 7 that "no promise" was

made to him, that the switch would be repaired. In

this, counsel is certainly mistaken, for Fridley said:

"Well I will i-eport it and see that it is fixed." (Tr.

67.) Burch said this was considered b}" him as a prom-

ise (Tr. 95) and he relied on it.

In addition to this Kitto promised to have the

switch repaired and ordered it repaired in the very

presence of Burch. (Tr. 64-67.)

Counsel seems to have entirely overlooked this

testimony.

Again, this was a question for the jury to deter-

mine. The courts seem all in accord in holding that

it is for the jury to determine as to the sufficiency of

the promise, whether the servant relied on it, etc.

Rothenberger v. Co., (Minn.) 59 N. W. 531.

See also cases cited on pages 20-28 our brief.
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Again at page 7 of his brief counsel says:

"No testimony upon the part of defendant in error

was to the effect that Mr. Fi'idley had the authority to

cause repairs to be made."

We cannot understand how counsel can make such

a statement. It is inaccurate, misleading and not ac-

cording to the fact.

On the following page of his brief (p. 8) is quoted

some of the testimon}^ of Burch showing authority in

Fridley. He testified:

"Q. Does he (the yardmaster) have authority to

order repairs?"

•'A. Yes, sir." (Tr. 63.)

This is direct and emphatic. It is true after it

was admitted counsel objected because it called for an

"opinion." But his objection was not sufficient to ex-

clude the evidence. He did not move to strike it out

and it was not stricken out.

However that may be, it subsequently appeared in

the testimony of Burch and Fridley as well as in the

testimony of three witnesses produced by plaintiff in

error that the yardmaster had authority to order re-

pair's made.

0)1 p. 8 counsel in his hrief prints a question and

answer in italics. The testimony is to the effect that

Burch did not know a circumstance where Fridley had

ever "ordered repairs and that they had been made."

That is en jirely beyond the question. If he had

the authority the fact he had not exercised it before

would be immaterial. Counsel throughout his brief

endeavors to make a distinction between a regular and

a temporar}^ yardmaster, and as Fridley was only

temporarj', he argues that we never established
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authority iu Fridley, because we had not shown that a

temporary yard master had this authority.

The answers to this argument are that nowhere in

the evidence does it appear that Burch knew Fridley

was only a tempoiary yardmaster. Nor does it make
any difference wliether it be a regular or temi)orary

yardmaster. The temporary'' yardmaster assumed the

duties of the yardmaster and if the regular yard-

master had this authorit}^, so too, did Fridley. The
case of Cunard Steamship Co. v. Carey, 119 U. S., 245,

is directly in point on this question for in that case the

servant who made the promise was only acting temp-

orarily—indeed had only been so acting for a few

hours, whereas Fiidley had been acting many days as

yardmaster.

Again on p. 10 of his ^/vV/ counsel italicizes a portion

of Burch's testimony. The intention undoubtedly is

to ])ersuade the court that Burch's understanding was
that Fridley would report the defect to some one else

who had the right \,oreport it to tlie employee who would

make the repairs. This is not at all what Burch in-

tended to say, and a careful perusal of his testimony

at pp. 90-92 of the transcript will show that he intend-

ed to say his understanding was that be (Fridley) would

report it some one else who did have the right to repair

the switchstand, and this ''some one else",was Kiley the

section foreman. Because on page 91 of the trans-

cript Burch says:

"I understood by my making my report to him

(B'ridley) he would make his report to the roan in

authority to make those repairs.'''' He does not say the

man in authority to order the repairs to be made by

some one else.

It has never been claimed that Fridle}'- himself as
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3'iii'draaster could mahe the repairs, but simply that he,

as well as Kitto, could order Riley the section foreman

to make the repairs. And this is all that is necessary.

A promise need not be obtained from the one who
makes the repairs, but simply from the one who in the

exercise of his authority could cause the repairs to be

made. This authorit}-- was established in the yard-

master bej'^ond any doubt.

But even if the yardmaatei* was required to report

it to Kitto, the agent, who was to report to Riley, we
would still come within the case of

Pieart v. Chicago Ry., (Iowa), 47 N. W. 1017,

1019.

For in that case it appeared the "j^ardraaster had

no authorit}^ to direct repairs, * * * it was his

duty to report to the trainmaster, who would determ-

ine the advisabilit}'' of furnishing whatever was re-

quired." This was held a sufiScent showing.

On 2>. 10 of his briefs counsel argues that the testi-

mony showing authority, "is utterly unworthy to re-

ceive serious consideration."

This is an argument for a jury and not an appel-

late court. The able judge who tried this case and

who saw the witnesses did not think it unworthy of

consideration. And in passing upon this proposition,

after a similar argument on motion for a new trial.

Judge Hawley said:

"The testimony of the plaintiff (Burch) was clear, direct and

positive upon all the material points in the case. There

was nothing in his manner, conduct, or appearance to

reflect upon his credit.'' (Tr. 32.

)
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Then too, even if lurch's testimony deserves the

characterization which counsel fastens to it, the

authority of the yardmaster was clearly established by

witnesses of plaintiif in errcn*. See quotations from

their testimony at pp. 16 to 20 inclusive of our original

brief.

On pp. 12 to 10 of his briefs counsel quotes testi-

mony of Fridley, prefacing it with the remark that it

was objected to by plaintill' in error. This statement

is misleading. The onl}' portion objected to was his

reply to Burch's complaint which had alread}' been

admitted without a murmur from plaintiff in eiror and

was therefoi-e properly before the jury.

An attempt is made by counsel to show that under
the law, some officer of the company must either ver-

bally or in writing authorize P^ridle\^ to order repairs.

This is not necessar}^ especially under the facts of this

case.

Fridley had worked in this yard and elsewhere for

this company a great many years, had become familiar

with the duties and authoritj'- of the j-ardmaster as

well as the custom at Winnemucca, of jT^ardmasters to

order repairs made. When he was placed at work as

yardmaster he was given no specific instruction; was
simply told to assume the yardmaster's duties and he

did so. (Tr. 151 to 156.)

A master may not place a yardmaster in charge of

its 5'ards and servants without specific verbal or

written directions as to his duties then claim that be-

cause thereof the scope of his authorit}' is curtailed.

It could as well be claimed that he had no authority to

direct the employees under him in their labors.

At pp. W ai,d 21 of his briefs counsel again departs

entirely from the assignments of error in bis discus-
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siou of the effect of the testimony as to the "custom"

in the Winnemucca yards. Absolutely no objection

was made to this testimony and it is too late now for

counsel to complain of its reception. He must "stand

or fall" on the objection made at the trial. Only ques-

tions raised in the assignments can be considered.

Walton V. Wild Goose, 123 Fed. 209, 211; (9th

circuit.)

Georcre v. Walhice, 135 Fed. 288, 295.

Counsel cannot change his theor}' in the appellate

court.

Lesser Cotton Co. v. Ry. 114 Fed. 142, 143.

Both Fridley and Kitto testified, loithout hint of ob-

jection^ that it was customary in Winnemucca for yard-

masters to order repairs and this testimony alone was

sufficient to establish authority in Fridley. (Tr. 155

and 231.)

For these reasons we entirely ignore the cases

cited on p. 20 of the brief, as we do not care to enter

into a dicussion falling entirel}'- without the issues

raised by the assignments. Had a timely objection

been raised to this evidende we should have had an

opportunity to either withdraw it, or offer to further

elaborate on it so as obviate any error.

At pp. '21 to ^^ of his brief, counsel quotes the direct

examination of witnesses for plaintiff in error to the

effect that the j^ardmaster had no such authority, and

this testimony is followed by the statement that "no

other testimony of plaintiff in error's witnesses is con-

tradictory to the same"
This statement is directly in the teeth of the

cross-examination of these self-same witnesses, except
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Riley (p. 22) whose testimony bears upon who had the

"power or right to make (not order) repairs," and

therefore does not bear upon the question under dis-

cussion.

We have quoted at pa.^-es IG to 20 of our brief the

testimony of these same witnesses, Fitzgerald, Smith

and Kitto, and from these quotations it unmistakably

appears that the yardmaster did have authority to or-

der or cause repairs to be made.

Counsel all the wa}- through argues this case as

tiiough he were arguing to a jury.

The courts hold that

"When by giving credit to the plaintiff's evidence and discred-

iting defendant's, plaintiff's case is made out, the case

cannot be withdrawn from the jury."

N. P. Ry. Co. V. Teatter, (8 Cir. Ct. App ) 63 Fed.

528.

Ry. Co. V. Conger, (5 Cir. Ct. App.) 56 Fed. 20.

Berry v. Chase, (6 Cir. Ct. App.) 146 Fed. 625,

627.

The same rule has practically been announced by

this court.

Aetna Indem. Co. v. Ladd, 135 Fed. 636, 648.

Counsel's argument is nothing more than a conten-

tion to have this court ''balance the evidence," and is

suflBciently answered by the excerpts quoted on page

31 of our brief, from

Minahan v. Ry. Co., 138 Fed. 37, 44.

Judge Hawley, after a fair trial and a motion for a

new trial at which the same argument was made, as

sufficiently appears from his decision, answered that

contention as follows:
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"The preponderance of evidence does not depend upon

the number of witnesses. This is not the governing

question. The truth is, there was a direct conflict up-

on the controlling point as to whether the plaintiff gave

notice to an agent of the defendant of the defective

switchstand, who was authorized, or whose duty it was,

to see that the repairs were made. There was ample

evidence to sustain the verdict. In such cases courts

would not, in my opinion, be justified in granting a new

trial upon the ground stated." (Tr. 33.)

II

THE BILL OF EXCEPTIONS IS INSUFFICENT UPON WHICH

TO RAISE ERROR TO THE INSTRUCTION.

(Answering pp. 24 to 30 brief of plaintiff in error)

Our contention, found at pp.8 to 15 inclusive of

our original brief is that as the bill of exception does

not purport to present all the evidence bearing on the

question of the authority of the 3^ardmaster to order

repairs, it will be presumed that there was sufficient

evidence upon which to base the instruction of the

court, leaving the question one of fact for the iury to

determine.

At jp. W of his hrief counsel's reply is found. He

states that the certificate of the trial court is in the

form required by law, this we deny, but if so, then he

should have shown by stipulation, or in some other

way, that all the evidence bearing upon this question

is contained in the bill, or that there was no other evi-

dence.

He makes an effort to distinguish our cases by

stating that the "weight of the evidence," is not in-
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volved in this ease, aud tliat the cases which we cite

are not analogous.

It is submitted that this is no answer to our

authorities. Counsel bases his assif^nment on tlie

hypothesis that there was no evidence on which to give

the instruction. All the cases cited in our brief cover

this very point. True, some are cases where the giv-

ing" or refusal to give peremptory instructions was in-

volved. But that does not differentiate the cases.

Others, however, are cases where complaint is made
of instructions, precisely as here, such as:

Yates V. United States, 90 Fed. 57, 62; (9th cir-

cuit;)

Chicago Ry. v. Price, 97 Fed* 423, 424;

United States v. Patrick, 73 Fed. 800, 806;

and cases cited at foot of p. 11 of our original brief.

A recent authority to the same effect is:

Franklin Co. v. Fui-ry, (1906) 144 I^^ed. 663, 664.

At J). ^5 of his bn'ef counsel makes this statement:

"Even counsel for defendant in error 'frankly ad-

mit' that no evidence upon any point involved upon

this appeal is excluded."

We flatly refute that statement.

What we did say will be found on p. 9 of our

original brief and it was simpl}' an admission that the

exhibits there referred to "have no bearing upon the

question." Nothing more. We called the court's at-

tention to the exhibits for the purpose of showing the

court that it affirmatively appeared from the bill that

it did not contain all the evidence. Then to continue

the fairness which we have manifested throughout

this case we made this admission. But we never did

admit that the record contained all the evidence on the
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point involved and do not admit it now. Nor can tlie

court say from this record that there was no evidence

upon wliich to base this instruction.

Judn^e Hawley says: "There was ample evidence

to sustain the verdict." (Tr. 33.)

Counsel in his brief does not maintain that he has

presented all the evidence.

We still insist that the bill is fatally defective.

III.

"Where incompetent evidence of a material

fact is admitted the court will not order a new
trial, when the point has been, or is, sufficiently

proved by other and competent evidence "

(See pa^e 8, our original brief.)

Atpage W of his hrief counsel admits the above quo-

tation to be the law. He therefore admits away his

ease, for, though he makes the assertion that no com-

petent evidence whatever was introduced establishing

authority in the yardmaster, the fact remains that the

assistant superintendent Fitzgerald (Tr. 231, 232, 233

and 235), the yardmaster Smith, (Tr. 277 to 283) and

the agent Kitto (Tr. 321 to 323) all witnesses produced

by plaintiff in error testified that the yardmaster had

the authority.
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IV.

At pages 27 and ,'^S of his briefs counsel attempts to

distinguish two cases relied on by us, but the case at

bar cannot be distiu^'uish«d from those cases. If any-

thing this is a strongei* case than either of the two re-

ferred to.

It is therefore urged that:

I. Assignment I (Tr. 39-40) should be overruled because,

(a) If error at all, it was harmless, other evidence to

the same effect having already been admitted without

objection and no motion having been made to strike it

out; and

( b) The authority of the yardmaster to order or

cause repairs to be made was abundantly established.

II. Assignment II (Tr. 40) should be overruled because,

(a) There is no sufficient bill of exceptions upon

which to base it, it not appearing that all the evidence

covering the question involved has been brought before

this court;

(b) Under all the evidence it was proper to leave

the question to the jury;

(c) Plaintiff in error by its requests practically

invited the the court to leave this question to the jury,

(See our original brief, pp. 32 to 34;) and,

(d) Having failed to request the court to instruct

the jury that the yardmaster had no such authority,

plaintiff in error thereby admitted there was evidence

upon the fact, which it was proper to leave to the con-

sideration of the jury. (See cases cited p. 33, our

original brief.

)

Respectfully submitted,

Hiram H. Henderson.

Herbert R. Macmillan,

^Attorneys for Defendant in Error,
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SOUTHERN PACIFIC COMPANY
(a Corporation)

Plaintiff in Error,

vs.

ROBERT M. BURCH,
Defendant in Error.

SUPPLEMENTAL BRIEF OF PLAINTIFF IN ERROR.

This case was removed from the District Court of the

Fifth Judicial District of the State of Nevada, in and for

the County of Humboldt, to the United States Circuit

Court, Ninth Circuit, District of Nevada, upon petition

of plaintifif in error regularly filed, upon bond of removal

properly given, and order of the State court made for its

removal. After removal, defendant in error moved to

remand the case to the State court and after argument



thereon by respective counsel, the motion to remand was

denied by the trial court.

Biirch vs. Southern Pacific Company, 139 Fed.

350, cf seq.

Thereafter, trial was had of the case upon its merits

in the Circuit Court of the United States in and for the

Ninth Circuit, District of Nevada, and as a result of the

trial, defendant in error was awarded by the verdict of

the jury, damages against the plaintiff in error in the

sum of eighteen thousand dollars, and judgment was

rendered accordingly for said sum upon said verdict by

the court in favor of defendant in error and asrainst

plaintiff in error, A motion for new trial was thereafter

made by plaintiff in error and denied. Whereupon,

plaintiff in error appealed to this court and upon oral

argument and briefs filed in this court upon appeal, the

case was submitted to the court for decision and yet re-

mains undecided.

It will be observed by this court upon reference to the

decision of the trial court in this case hereinbefore cited,

that the question whether a suit brought by a non-resi-

dent of the State in a State court against a non-resident

defendant of such State is, or is not, removable to the

United States Court of the District in which such suit

is brought; was a question upon which the various

United States Circuit Courts, and also some of the

United States Circuit Courts of Appeals, were in con-

flict, and that there had been no direct decision by the

Supreme Court of the United States upon that point.
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Plaintiff in error in this case assumed the affirmative,

that is to say: that such cases were removable, and ap-

parently acted in conformity with the numerical weight

of authority at least. Since that time, and since this

appeal was argued and submitted to this court, the

Supreme Court of the United States has directly passed

upon the point and has decided that such cases are not

removable to the United States Court and that if re-

moved, the action of the United States Court thereupon

is without jurisdiction, and therefore void and of no

effect.

Ex parte Abram C. Wisner, decided by the Supreme

Court of the United States, December 10, 1906.

This decision has as yet been printed apparently only

in the advance sheets of the decisions of the Supreme

Court of the United States.

It is therefore submitted to the court that the above

last cited decision is of controlling effect, and that the

judgment had and rendered against plaintiff in error in

this case, was had and entered in a court without any

jurisdiction whatsoever so to do and that the case should

be remanded to the United States trial court with an

appropriate instruction to remand the same to the State

court in which it originated.

Respectfully submitted,

S. SUMMERFIELD.
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No. 1325.

In the United States Circuit Court of Appeals

For the Ninth Circuit

SOUTHERN PACIFIC COMPANY, a Corporation,

Plaintiff in Error,

V.

ROBERT M. BURCH,

Defendant in Error.

Supplemental Brief of Defendant in Error.

The plaintiff in error has filed a supplemental brief

in the above entitled action in this court, contending

that the United States Circuit Court, for the District

of Nevada, had no jurisdiction whatever to hear and
determine this case. In support of this contention,

plaintiff in error has cited the case of ex parte Abram
C. Wisner, decided by the Supreme Court of the United

States on December 10, 1906. The facts in that case,

as decided by the Supreme court, are as follows:

Abram C Wisner, a citizen of the state of Michi-

gan, commenced an action at law, on February 17th,

A. D. 1906, in the circuit court, in and for the city of

St. Louis and state of Missouri, against John D.

Beardsley, a citizen of the state of Louisiana, by filing
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a petition, together with au affidavit, on which that

court issued a writ of attachment, in the usual form,

directed to the sheriff of St. Louis. The sheriff re-

turned no property found, but that he had garnisheed

the Mississippi Valley Trust company, a corporation

of Missouri, and also had served Beardsley with sum-

mons in the city of St. Louis.

Saturday, March 17, A. D. 1906, the g-arnishee

answered, and on the same day Beardsley filed his pe-

tition to remove the action from the state court to the

Circuit Court of the United States for the eastern di-

vision of the Eastern District of Missouri, on the

ground of diversity of citizenship, together with the

bond required in such case. An order of removal was

thereupon entered by the state court, and the tran-

script of record was filed in the Circuit Court of the

United States.

On March 19, 1906, the plaintiff Wisner moved to

remand said cause from the United States Circuit

Court to the state court, alleging that the United

States Circuit Court had no jurisdiction over his ob-

jection to hear and determine said case.

The motion was heard and denied by the Circuit

Court of the United States, in and for that district.

On April 23rd, of the same year, Wisner applied

to the Supreme Court of the United States for leave

to file a petition for mandamus to compel the Circuij

Court of the United Stales for the Eastern District of

St. Louis to remand said cause to the state court.

The Supreme Court of the United States, after

hearing said petition for a writ of mandamus, granted

the same.
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In writing the opinion of tiiat case, the Chief Jus-

tice of the Supreme Court uses some very broad lan-

guage, which might be construed that neither Wisner

could have commenced his action originally in the

Circuit Court of the United States for the Eastern

District of Missouri, neither could Beardsley have the

right to remove said action from the state court to

the United States court for said district.

But in construing the language of a court in de-

ciding an action, it is a cardinal principle of construc-

tion to keep in mind what the facts were in that case,

and although language of a broad nature may be used

in deciding that question, the language will be con-

strued as applying only to the facts of that case.

In construing the Judiciary Act of 1887, as cor-

rected by the act of congress of 1888, the Supreme
Court of the United States has uniformly held, that

where the question of jurisdiction of the United

States Circuit Court depends upon the non-residence

of the parties litigant, that the question of jurisdiction

could be waived by the defendant by not making a mo-

tion to dismiss, or to remand, or by pleading to the

merits; that is to say, if a non-resident of the state of

Nevada should sue a non-resident of that state in the

United States Circuit Court, and that the defendant

should appear and plead to the merits, then he would

waive the right to have said action dismissed on ac-

count of jurisdiction, for the reason that jurisdiction

is a personal privilege and can be waived.

Central Trust Co. v. McGeorge, 151 U. S. 129.

St. Louis etc., Ry. Co. v. McBride, 141 U. S. 127.
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In reading the Wisner case as a whole, as decided

by the Supreme Court of the United States, and also

in conjunction with the cases cited by that courf,

which are not disapproved, counsel for defendant in

error has arrived at the following conclusions:

1. That where a non-resident of a state sues a

non-resident of that state in the United States Circuit

court, that it is the privilege of the defendant to file

a plea that the United States Circuit court has no jur-

isdiction, for the reason he is a non-resident of that

state, and the United States Circuit court will there-

upon enter an order dismissing the case, but if defend-

ant pleads to the merits, then the United States Cir-

cuit court of the state has jurisdiction.

2. That if a non-resident of a state commences an

action in the state court against a non-resident defend-

ant, then the non-resident defendant can move to have

the case removed to the United States Circuit court

for that district for trial, and if the plaintiff non-resi-

dent is not satisfied, he can move to have the case

remanded to to the State courts, and if the plaintiff

non-resident does so move, it would be error for the

United States Cicuit court to retain jurisdiction.

Of course the non-residenoe of the party plaintiff

and defendant must appear either on the face of the

complaint or in the petition for removal, so as to show
diversity of citizenship.

In the case at bar, the non-residence and diversity

of citizenship appear upon the face of the complaint,

as shown by the printed record, and it must neces-

sarily follow, inasmuch as this case was commenced by
the defendant in error in the State courts, that the

same was removed by the plaintiff in error on account
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of diversity of citizenship to the United States Circuit

court, for the district of Nevada. So that the defend-

ant has waived any question of jurisdiction of the

United States Circuit court, if said waiver can be made.

And it nowhere appears in the record that the defend-

ant in error has ever moved to remand said case from

the United States Circuit court to the State court; so

that if pleading, trial, and acquiescence will give juris-

diction, then the United States Circuit court for the

district of Nevada, had jurisdiction.

If our conclusions of the decision in the Wisner case

are not correct, what is the result? Every judgment

rendered by the United States Circuit court and the Cir-

cuit Court of Appeals, where the action was commenced
by a non-resident in the United States Circuit court

against an other non-resident of that state, is absolutely

null and void. Every judgment rendered in an action

that has been commenced by a non-resident of the state

in the State court against a non-resident, and removed

by the defendant non-resident to the United States

Circuit court is null and void. These United States

Circuit courts in this class of cases have been simply

acting as moot courts. Choses in action which were

supposed to have been litigated, unless the statute of

limitations has run, can still be litigated. Titles ob-

tained to real property, can be uprooted. Judgments

that have been obtained in the United States Circuit

courts, by removal from State courts, are null and void,

and either party can still proceed with them in the

State courts.

The evils resulting from construction sought to be

given to the Wisner case by the plaintiff in error, are

so great as to be appalling. State courts would be

overrun in litigating those questions, by common con-
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sent, supposed to have been disposed of by the

United States Circuit courts.

In the case of Western Union Beef Co. v. Thur-

man, decided by the Circuit Court of Appeals, for the

Fifth Circuit, that court says:

"The seventh assignment of error raises the question

of the jurisdiction of the court on the ground that

neither of the parties are resident citizens of the state

of Texas. As this question is raised for the first time

in this court, and as the record shows that the parties

plaintiff in the court below are citizens of different

states from the defendant, and as the suit is one to

recover lands situated in the western district of Texas,

wherein the parties appeared without objection and sub-

mitted their proofs, we do not think it necessary to

further consider the matter."

70 Fed. Rep. 966.

See also:

Sweeney v. Carter Oil Co., 199 U. S. p. ; 26

Supreme Court Rep. p. 55.

We respectfully submit that the record in the case

at bar shows a diversity of citizenship, which would

give the Federal court jurisdiction, and as no objection

was taken, as shown by the record, the United States

Circuit court had jurisdiction.

H. H. Henderson,

H. R. Macmillan,
Attorneys for Defendant in Error.

Note: Counsel for defendant in error received

plaintiff's in error supplemental brief on the 25th day

of January, but counsel were not able to obtain a copy

of the decision in the Wisner case until the 28th day

of January.



r
No. 1346

UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

E. J. HICKEY,

Plaintiff in Error
^

vs.

THE UNITED STATES OF AMERICA,

Defendant in Error.

TRANSCRIPT OF RECORD.

Upon Writ of Error to the United States District

Court for the District of Alasl^a, Second Division.

FiLMKB Bros. Electrotypb Co. Print, S. F., Cal.





i

No. 1346

UNITED STATES CIRCUIT COURT OF APPEALS

FOR THE NINTH CIRCUIT.

E. J. HICKHY,

Plaintiff in Error

^

vs.

THE UNITED STATES OF AMERICA,

Defendant in Error.

TRANSCRIPT OF RECORD.

upon Writ of Error to the United States District

Court for the District of Alasl<:a, Second Division.

FiLMBB Bros. Eleotrotypb Co. Pbint, S. F., Cal.





INDEX.

Page

Assignment of Errors 60

Bill of Exceptions 28

Bill of Exceptions, Order Postponing Settlement

of 26

Bill of Exceptions, Order Settling 27

Bond, Order Approving Supersedeas 26

Bond on Writ of Error and Supersedeas 74

Certificate, Clerk's, to Transcript 81

Citation 84

Clerk's Certificate to Transcript 81

Defendant's Exhibit "A" for Identification (Lo-

cation Notice) 7

Exceptions, Bill of 28

Exceptions, Order Postponing Settlement of

Bill of 26

Exceptions, Bill of, Order Settling 27

Exhibit *'A," Defendant's, for Identification

(Location Notice) 7

Indictment 1

Instructions to the Jury 8

Judgment 24

Motion for a New Trial 15

Motion for New Trial, Order Overruling 22



ii Index.

Page

New Trial, Motion for a 15

New Trial, Order Overruling Motion for 22

Petition for Writ of Error and Supersedeas .

.

72

Praecipe for Transcript 79

Order Approving Supersedeas Bond 26

Order Extending Time to File Record in Appel-

late Court 77

Order Fixing Time of Imposing Sentence 23

Order Overruling Motion for New Trial 22

Order Postponing Settlement of Bill of Excep-

tions 26

Order Settling Bill of Exceptions 27

Sentence 23

Sentence, Order Fixing Time of Imposing 23

Testimony on Behalf of Plaintiff

:

W. B. Eaton 35

W. B. Eaton (cross-examination) 36

Dr. H. S. Moore 37

Andrew Oleson 34

Andrew Oleson (cross-examination) 35

E. E. Powell 28

E. E. Powell (cross-examination) 31

O. M. Powell 32

O. M. Powell (cross-examination) 33

Testimony on Behalf of Defendant:

E. J. Hickey 37

E. J. Hickey (cross-examination) 41



Index. iii

Page

Testimony on Behalf of Defendant (Continued)

A. Hines 48

Wni. Johanson 45

Fred Sime 41

J. T. Smith 47

John Todd 43

John Todd (cross-examination) 45

Trial 3

Trial (Continued) 6

Trial (Continued—October 14, 1905) 4

Trial (Continued—October 16, 1905) 5

Trial, New, Motion for a 15

Trial, New, Order Overruling Motion for 22

I Verdict 14

Writ of Error (Copy) 70

Writ of Error (Original) 82

U Writ of Error and Supersedeas, Bond on 74

Writ of Error and Supersedeas, Petition for ... 72





District Court for the District of Alaska, Division

No. 2.

THE UNITED STATES OF
AMERICA

vs.

E. J. HICKEY.

Indictment.

E. J. Hickey is accused by the grand jury of the

District of Alaska, Division No. Two, by this indict-

ment, of the crime of assault with a dangerous

weapon, committed as follows: The said E. 0.

Hickey, on the 1st day of October, nineteen hundred

and five, in the district aforesaid, being armed with

a dangerous weapon, to wit : a firearm known as a re-

volver, did wrongfully, unlawfully and feloniously

commit an assault upon the person of E. E. Powell,

by striking, beating and wounding him, the said E.

E. Powell, with said dangerous weapon, contrary to

the form of the statute in such case made and pro-

vided, and against the peace and dignity of the

United States.

Dated at Nome, in the district aforesaid, the 4th

day of October, nineteen hundred and five.

JNO. J. REAGAN,

Act'g District Attorney.

Witnesses examined before the grand jury : A. M.

Powell, E. E. Powell, W. B. Eaton, Andrew Oleson.
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[Endorsed] : Original. No. 434—Grim. District

Court, United States, District of Alaska, Second Di-

vision. The United States vs. E. J. Hickey. Indict-

ment. Assault with a dangerous weapon. A True

Bill. E. B. Fulton, Foreman. Filed in the Office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Oct. 6, 1905. Jno. H. Dunn,

Clerk. By , Deputy Clerk. Jno. J. Reagan,

Actg. U. S. Attornej^ Recorded Vol. 2, Indictments,

p. 66. McB.

In the District Court in and for the District of

Alaska, Second Division.

Term Minutes, Special September, 1905, Term, Be-

gun and Held at the Town of Nome, in Said Dis-

trict and Division, Sept. 25, 1905.

Saturday, Oct. 14, 1905, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

JOHN H. DUNN, Clerk.

H. M. HOYT, U. S. Attorney.

THOS. C. POWELL, U. S. Marshal.

Now, upon the convening of court the following

proceedings were had

:

UNITED STATES

vs. ' No. 434—C.

E. J. HICKEY.
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Trial.

This (^ause came on regularly for trial before the

Court and a jury, Asst. U. S. Attorney John J. Rea-

gan appearing for the prosecution, and Geo. D. Scho-

field and R. B. Milroy for the defendant.

The impaneling of a jury was proceeded with, and

after six jurors had been chosen, the names in the

jury-box becoming exhausted, the Court ordered that

a venire issue for seven persons to serve as petit ju-

rors, venire returnable at 11 :40 A. M., to which time

the Court took a recess.

At 11:40 A. M. the venire was returned served

upon the following-named persons : C. A. Ferrin, J.

A. Westby, J. L. Westley, J. M. Streeton, L. C. Wyn-

egar, R. T. Chestnut, and P. H. Watt. The persons

served all answered present at roll-call, and there-

after the names were placed in the jury-box and the

jury completed and sworn to try the case of the U.

S. vs. E. J. Hickey as follows: M. E. Kerr, C. H.

Leedy, B. R. Holden, W. H. Cross, B. T. Smith, Geo.

T. Watson, J. W. Downing, J. A. Westby^ J. L. West-

ley, J. M. Streeton, L. C. Wynegar, and R. T- Chest-

nut.

Court then adjourned until 2 P. M.
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2 P.M.

UNITED STATES

vs. No. 434^C.

E. J. HICKEY.

Trial (Continued).

Roll-call of jurors and trial resumed. Counsel for

the defendant requested that the Court instruct the

jury in writing. Thereafter the case was stated to

the jury for the prosecution by Asst. U. S. Attorney

J. J. Reagan, and for the defense by R. B. Milroy.

At the conclusion of the statement of the case for the

defense, a motion for a verdict on the statement of

the defense by Asst. U. S. Attorney was overruled

by the Court. Witnesses were sworn and examined

as follows : Fr the plaintiff : E. E. Powell, O. M. Pow-

ell, Dr. H. S. Moore, Andrew Olson and W. B. Eaton.

Plaintiff rested.

Witnesses sworn for the defense, as follows : E. J.

Hickey, the defendant, Fred Sime, John Todd.

Thereafter court adjourned until 8 P. M.
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In the District Court in and for the District of

Alaska, Second Division.

Terni Minutes, Special September, 1905, Terai of

Said Court Begun and Held at the Town of

Nome, in Said District and Division, Sept. 25,

1905.

Monday, Oct. 16, 1905, at 9 :30 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

JOHN H. DUNN, Clerk.

H. M. HOYT, U. S. Attorney.

THOS. C. POWELL, U. S. Marshal.

Now, upon the convening of court the following

proceedings were had

:

UNITED STATES

vs. No. 434^0.

E. J. HICKEY.

Trial (Continued).

Roll-call of jurors and trial resmned. William

Johnson was sworn for the defense, and thereafter

E. J. Hickey was recalled and the defense rested.

REBUTTAL:

E. E. Powell was called in rebuttal and the prose-

cution rested and the testimony closed.
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UNITED STATES
vs. No. 434—C.

E. J. HICKEY.

Trial (Continued).

This ease was then argued to the jury by Asst. U.

S. Attorney J. J. Reagan and U. S. Attorney H. M.

Hoyt for the prosecution, and by R. B. Milroy and

Geo. D. Schofield for the defendant. The Court then

delivered to the jury a written charge, exceptions to

which were taken in the presence of the jury, and

the jury retired in charge of bailiffs who were first

sworn.

Court then adjourned until 1 :30 P. M.

1:30 P.M.

UNITED STATES
vs. No. 434—C.

E. J. HICKEY.
Verdict.

The jury out considering this case came into open

court and returned a verdict of guilty as charged in

the indictment, as follows

:

'^In the District Court in and for the District of

Alaska, Second Division,

THE UNITED STATES OF
A^IERICA

vs.

E. J. HICKEY.
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We, the jury in the above-entitled case, duly im-

paneled and sworn, find the defendant, E. J. Hickey,

guilty as charged in the indictment, but we unani-

mously recommend him to the fullest clemency of the

Court.

E. T. SMITH,

Foreman."

Defendant's Exhibit "A" for Identification.

January 1st, 1902.

Notice is hereby given that the undersigned, in

compliance with the mining laws of the United States

and all local customs, do hereby locate and claim 20

acres of land for placer mining purposes, together

with water rights, rights of way and all other rights

pertaining thereto, to wit, commencing the initial

stake on which a copy of this notice is posted, thence

running 330 ft. northerly to stake No. 1, thence 1320

ft. westerly to stake No. 2; thence 330 ft. southerly

to stake No. 3 (lower center stake) ; thence 330 ft.

southerly to stake No. 4; thence 1320 ft. easterly to

stake No. 5 ; thence 330 ft. northerly to initial stake

or place of beginning.

This claim is situated on Dvj creek, at mouth of

Bourbon and is No. 16 Below Discovery on Dry creek.

Located Jan. 1st, 1902, by

EDWAED J. HICKEY.
Witness: CHARLES QUINN.
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[Endorsed] : 13,781. Location. Filed for record

12 :01 P. M. this 2d day of Jan., 1902, and recorded

in book 99 of 298 at request of E. J. Hickey, T. M.

Eeed, Recorder. By E. Whittard, Deputy. $2.50.

3. 3. No. 434—Crim. U. S. vs. Hickey, Defts. Ex.

"A" for identification. Oct. 14/05. J. H. D. Filed

in the office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Oct. 14, 1905. Jno. H.

Dunn, Clerk. By , Deputy.

In the United States District Court for the District

of Alaska, Second Division.

THE UNITED STATES OF
A^IERICA

vs. No. 434—Crim.

E. J. HICKEY.

Instructions to the Jury.

Gentlemen of the Jury:

This is a criminal case in which the United States

is plaintiff, and E. J. Hickey is the defendant. The

Court is the judge of the law of the case, and it is

your duty as jurors to take the law from the Court

as laid down to you in these instructions. You, how-

ever, are the exclusive judges of the facts of the case.

(2)

You are the judges of the effect and value of all

evidence addressed to you. In this connection, how-
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ever, you are instructed that your power of judging

the eifect and value of evidence is not arbitrary, but

is to be exercised by you with legal discretion and in

subordination to the rules of evidence.

(3)

There are certain cardinal rules of evidence which

it is made the duty of the Court to instruct you upon

on all proper occasions, among which are

:

You are not bound to find in confonnity with the

declarations of any nmnber of witnesses, wtdch do

not produce conviction in your minds, against a less

number or against a presumption or other evidence

satisfying your minds.

That a witness willfully false in one part of his

testimony may be distrusted by you in others ; and

if you believe that any witness in this case has will-

fully testified falsely, you are at liberty to disregard

his entire testimony, except in so far as it may be

corroborated b}^ other facts and circumstances

proved on the trial.

(4)

In determining the value to be given to the testi-

monj^ of any one witness, you should take into con-

sideration the interest, if any, he has in the event of

the trial ; the opportunities he has had to know the

facts and circumstances to which he testifies ; the con-

sistency or inconsistency of his testimony ; the prob-
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ability or improbability of the story told, together

with his conduct and general demeanor on the wit-

ness stand.

(5)

You are instructed, gentlemen, that the defendant

is presumed by law to be innocent of the charge laid

down in the indictment, and that such presumption

of innocence remains throughonut the trial and until

he is proved guilt}^ by competent evidence beyond a

reasonable doubt.

(6)

A reasonable doubt is a doubt for which a good

reason can be given, which reason must be based on

the evidence, or want of evidence.

(7)

Gentlemen of the Jury: The indictment in this

case charges that E. J. Hickey, on the first day of

October, 1905, and within the District of Alaska, be-

ing armed with a dangerous weapon, to wit, a fire-

arm known as a revolver, did wrongfully, unlawfully

and feloniously commit an assault upon the person

of E. E. Powell by striking, beating and wounding

hii I, the said E. E. Powell , with said dangerous

weapon.

The burden is upon the prosecution to prove be-

yond a reasonable doubt each and every material al-
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legation in the indictment, and if it fails to do so,

the defendant should be acquitted.

(8)

Cinder the indictment it is material, and the Gov-

ernment must, in order to convict, prove beyond a

reasonable doubt

:

(1) That within the District of Alaska, and on

October 1, 1905, or at any time within three years

preceding the finding of this indictment, that is, at

any time within three years prior to October 4, 1905^

the defendant, E. J. Hickey, being armed with a re-

volver, made an assault upon the body of E. E. Pow-

ell, with said weapon, and

(2) That said revolver so used, was a dangerous

weapon.

(9)

"An assault is an attempt or offer to beat another

without touching him, as if one lifts up his cane or

his fist in a threatening manner at another, or strikes

at him, but misses him, this is an assault." And I

instruct you at this point that the use of insulting

words or vile epithets will not warrant the aggrieved

party in resorting to violence.

(10)

A dangerous weapon is one capable of producing

death or great bodily hann. You, gentlemen, are
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the judges of whether or not a revolver was used by

the defendant as charged in the indictment, and if

so, whether or not, the use of a weapon in that man-

ner was capable of producing death or great bodily

harm so as to constitute an assault with a dangerous

weapon.

(11)

In order to warrant you in convicting the defend-

ant of an assault with a dangerous weapon, you must

be satisfied beyond a reasonable doubt that the de-

fendant, while within striking distance of E. E. Pow-

ell, either struck at said Powell with a revolver, with

the intention of hitting him, or that the defendant

actually struck Powell a blow with the revolver, and

that by the use of a revolver in that manner, death

or great bodily injury might have been inflicted upon

E. E. Powell.

(12)

If you believe that the defendant first assaulted

E. E. Powell by pushing or striking said Powell with

the hand, and that then said Powell struck the de-

fendant with his hand or fist and thereupon the de-

fendant in turn assaulted E. E. Powell in the manner

and with the weapon charged in the indictment, I

say to you, that such resistance by E. E. Powell, if

there was such, would not warrant the defendant in

assaulting the said E. E. Powell with a dangerous
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weapon, and you should find the defendant guilty,

provided you further find the use of a revolver under

such circumstances to be a dangerous weapon. '

(13)

The question of title, gentlemen, has nothing to

do with this case. If the ground were the defend-

ant's own ground, and the Powells were in fact tres-

passers, the law of xilaska provides a lawful way to

obtain possession of the property, wrongfully held

by another; and therefore, if you find that the as-

sault was committed as charged, you will give no

heed whatever to the question of who owned the

ground.

(14)

In this case on the question of intent, it is only nec-

essary for the Government to show ^n intent on the

part of the accused to do the act complained of, since

a man is always presumed to intend the natural and

usual consequences of his own acts.

(15)

I hand you herewith two forms of verdict drawn

in conformity with the law. One finds the defend-

ant guilty as charged in the indictment, and the other

finds the defendant not guilty.

After you have retired you will select one of your

number as foreman, and after having arrived at a
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verdict, you will sign by the hand of your foreman

the one which confoiTus to the decision reached by

you, and return the same into court as your verdict

in this case.

You may take with you the indictment, and these

instructions.

Let the bailiffs be sworn. You may now retire,

gentlemen, to deliberate upon your verdict.

Nome, Alaska, October 16, 1905.

ALFRED S. MOORE,
Dist. Judge.

[Endorsed] : No. 434—Grim. The United States

vs. E. J. Hickey. Charge of the Court. Filed in the

Office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division at Nome. Oct. 1, 1905. Jno. H. Dunn,

Clerk. By , Deputy. McB.

In the District Court in and for the District of

Alaska, 2d Division.

THE UNITED STATES OF
AMERICA,

vs.

E. J. HICKEY.

Verdict.

We, the jury in the above-entitled case, duly impan-

eled and sworn, find the defendant, E. J. Hickey,

guilty as charged in the indictment, but we unani-
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mously recommend him to the fullest clemency of the

Court.

Foreman,

E. T. SMITH.

[Endorsed] : No. 434—Crim. In the U. S. District

Court, Dist. of Alaska, Second Division. United

States vs. E. J. Hickey. Verdict. Filed in the Office

of the Clerk of the Dist. Court of Alaska, Second

Division, at Nome. Oct. 16, 1905. Jno. H. Dunn,

Clerk. By , Deputy. McB.

In the United States District Court in and for the

District of Alaska, Second Division.

UNITED STATES OF AMER-
ICA,

Plaintiff,

vs.

E. J. HICKEY,

Defendant.

Motion for a New Trial,

Comes now the defendant in the above-entitled

cause and moves the Court for a new trial therein

and that the verdict be set aside for the following rea-

sons, to wit

:

First. Insufficiency of the evidence to justify a

verd'ct and that the same is against law.
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Second. Error in law occurring at the trial and

excepted to bv the defendant as follows, to wit

:

1.

The Court erred in sustaining the objection of the

district attorney to the following question, asked of

the witness E. E. Powell, a witness called and sworn

in behalf of the prosecution.

Question by Mr. SCHOFIELD.—"Is it not a fact

that you attempted to buy this ground from Mr.

Hickey last fall?"

District Attorney REAGAN.—I object.

The COURT.—Objection sustained.

2.

The Court erred in sustaining the objection of the

Government to the following question asked the wit-

ness E. E. Powell, on cross-examination, a witness

sworn and testifying in behalf of the prosecution.

Question by Mr. SCOFIELD.—"Is it not a fact

that you attempted to buy this ground from Mr.

Hickey this spring?"

District Attorney REAGAN.—I object.

The COURT.—Objection sustained.

3.

The Court erred in sustaining the objection of the

district attorney to the following question asked of
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the witness E. E. Powell, on cross-examination, the

said witness being sworn and testifying in behalf of

the prosecution.

Question by Mr. SCOFIELD.—"Mr. Powell, you

knew you were a trespasser on that ground?"

District Attorney REAGAN.—I object; it don't

make any difference if he was a trespasser.

The COURT.—Objection sustained.

4.

The Court erred in sustaining the objection of the

district attorney to the following question asked the

witness O. M. Powell, a witness sworn and testifying

in behalf of the prosecution, on cross-examination.

Question by Mr. SCOFIELD.—"What work did

this company do in 1904?"

(Referring to the Anvil Hydraulic and Drainage

Company, which company claims to be the owner of

the ground where the assault is alleged to have taken

place.)

District Attorney REAGAN.—I object.

The COURT.—Objection sustained.

5.

The Court erred in sustaining the objection of the

Government to the following question asked the wit-
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iiess O. M. Powell on cross-examination, a witness

sworn and testifying in behalf of the prosecution

:

Question by Mr. SCOFIELD.—''Did you do any

work on that ground or your company in 1903?"

District Attorney REAGAN.—I object.

The COURT.—Objection sustained.

6.

The Court erred in sustaining the objection of the

Government to the following question asked the wit-

ness O. M. Powell, on cross-examination, a witness

sworn and testifying in behalf of the prosecution.

Question by Mr. SCOFIELD.—"How long had

you been working for that company?"

(Referring to the company for which the prose-

cuting witness and his men were working at the time

the alleged assault took place.)

District Attorney REAGAN.—I object to that

question.

The COURT.—Objection sustained.

7.

The Court erred in sustaining the objection of the

Government to the following question asked of the

witness O. M. Powell, on cross-examination, a wit-

ness sworn and testifying in behalf of the prosecu-

tion.
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Question by Mr. SCOFIELD.—"You knew that

your brother offered to buy this ground from Hickey,

did you not?"

(Referring to the ground where the alleged assault

took place.)

District Attorney REAGAN.—I object.

The COURT.—Objection sustained.

8.

The Court erred in refusing to give the instruction

to the jury, requested by the defendant, which said

instruction is in words as follows, to wit

:

"You are instructed that within the crime to as-

sault with a dangerous weapon is embodied the lesser

offenses of assault and battery and a simple assault.

In this case I instruct 3^ou that the defendant can be

found guilty of either of said lesser offenses, should

the evidence prove to you bej^ond a reasonable doubt

that the defendant is guilty of either of said lesser

offenses.
'

'

9.

The Court erred in refusing the defendant's re-

quest to submit four verdicts to the jury, which said

request is in words as follows, to wit

:

'

' The defendant requests the Court to submit four

verdicts, one of guilty, one of not guilty, one guilty

of assault and battery, and one guilty of assault."
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10.

The Court erred in giving the instruction No. 12,

which said instruction is in words as follows, to wit

:

*'If you believe that the defendant first assaulted

E. E. Powell by pushing and striking the said Powell

with the hand, and that then said Powell struck de-

fendant with his hand or fist, and thereupon the de-

fendant in turn assaulted E. E. Powell in the man-

ner and with the weajDon charged in the indictment,

I say to 3^ou that such a resistance by E. E. Powell,

if there was such, would not warrant the defendant

in assaulting the said E. E. Powell with a dangerous

weapon, and you should find the defendant guilty,

provided you further find the use of a revolver un-

der such circumstances to be a dangerous weapon. '

'

For the reason that said instructions are contrary

to law, where the defense of life, limb or property is

in question.

11.

The Court erred in gi^dng the instruction No. 13,

to which said instruction is in words as foUow^s, to

wit:

''The question of title, gentlemen, has nothing to

do with this case. If the ground was the defendant's

own ground and the Powells were in fact, trespassers,

the law of Alaska provides a lawful way to obtain

possession of property wrongfully held by another;
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therefore, if you find that the assault was committed

as charged, you will give no heed whatever to the

question of who owned the ground."

For the reason that said instruction is contrary to

law.

This motion is made and based upon the records

and files in this case.

R. B. MILROY,

GEO. D. SCHOFIELD,

Attorneys for Defendant.

Service accepted and copy received this 17th day

of October, 1905.

GEORGE B. GRIGSBY,

Asst. Dist. Atty.

[Endorsed] : No. 434.—Crim. United States Dis-

trict Court, District of Alaska, Second Division.

United States of America, Plaintiff, vs. E. J. Hickey,

Defendant. Motion for a New Trial. Filed in the

Office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Oct. 17, 1905. Jno. H. Dunn,

Clerk. By , Deputy. McB. Attorneys for

Defendant.
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In the District Court in and for the District of

Alaska, Second Division.

Term Minutes, Special September, 1905, Term, begun

and Held at the Town of Nome, in Said District

and Division, Sept. 25, 1905.

Saturday, Oct. 21, 1905, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

JOHN H. DUNN, Clerk.

H. M. HOYT, U. S. Attorney.

THOS. C. POWELL, U. S. Marshal.

Now, upon the convening of Court, the following

proceedings were had :

UNITED STATES
vs. No. 434—C.

E. J. HICKEY.

Order Overruling Motion for New Trial.

A motion for a new trial in this case was argued by

R. B. Milroy and Asst. U. S. Attorney J. J. Reagan,

and after argument the motion was overruled by the

Court.

2 P. M.

UNITED STATES
vs. No. 434—C.

E. J. HICKEY.
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Order Fixing Time of Imposing Sentence.

Monday next, at 10 A. M., was fixed as the time for

imposing sentence in this case.

In the District Court in and for the District ofAlaska,

Second Division.

Term Minutes, Special September, 1905, Term, begun

and Held at the Town of Nome, in Said District

and Division, Sept. 25, 1905.

Monday, Oct. 23, 1905, at 10 A. M.

Court convened pursuant to adjournment.

Present : Hon. ALFRED S. MOORE, Judge.

JOHN H. DUNN, Clerk.

H. M. HOYT, U. S. Attorney.

THOS. C. POWELL, U. S. Marshal.

Now, upon the convening of Court, the following

proceedings were had

:

UNITED STATES
vs. No. 434—C.

E. J. HICKEY.

Sentence.

The defendant appeared in open court in person

and was represented by his counsel, R. B. Milroy

and Geo. D. Schofield. The defendant made a state-

ment to the Court and his counsel spoke in favor of

leniency in imposing sentence, and thereafter the
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Court sentenced the defendant to imprisonment in

the federal jail at Nome for a period of nine calendar

months, to be computed from noon to-day.

/;/ the United States District Court in and for the

Second Division, District of Alaska.

UNITED STATES OF AMER-
ICA,

vs. No. 434—Criminal.

E. J. HICKEY.

Judgment.

The above cause having duly come on for trial and

the plea of^he defendant of not guilty to the crime

of assault with a dangerous weapon, having been duly

entered with the clerk of the above-entitled court,

and a jury having been impaneled and sworn, and

said defendant being personally present at all times

throughout the proceedings; the jury having heard

the evidence, argument and instructions of the Court,

and having retired for deliberation, rendered a ver-

dict of guilty as charged in the indictment.

Now, on this 23d day of October, A. D. 1905, it is

ordered, adjudged and decreed that the said E. J.

Hickey be imprisoned in the United States Federal

Jail at Nome, Alaska, for a period of nine (9) calen-

dar months to be computed from noon to-day, Octo-

ber 23, 1905, and the said E. J. Hickey is remanded
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to the custody of the United States Marshal for the

Second Division of the District of Alaska, who is

directed to execute the above sentence.

Done in open court this 23d day of October, 1905.

ALFRED S. MOORE,

U. S. District Judge, 2d Div., Alaska.

[Endorsed] : No. 434—Crim. U. S. District Court,

Alaska, Second Division. United States vs. E. J.

Hickey. Judgment. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Nov. 8, 1905. Jno. H. Dunn, Clerk. By

, Deputy. Recorded Vol. 4, Orders and Judg-

ments, p. 36. McB.

In the District Court in and for the District of

Alaska, Second Division.

Term Minutes, Special September, 1905, Term, Be-

gun and Held at the Town of Nome, in Said Dis-

trict and Division, Sept 25, 1905.

Monday, Nov. 20, 1905, at 9 :30 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

JOHN H. DUNN, Clerk.

ANGUS McBRIDE, Deputy Clerk.

H. M. HOYT, U. S. Attorney.

THOS. C. POWELL, U. S. Marshal.

Now, upon the convening of Court, the following

proceedings were had

:
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UNITED STATES

vs. No. 434—C.

E. J. HICKEY.

Order Approving Supersedeas Bond.

John J. Meyer, Dr. Ed. E. Hill and S. H. Stevens

were each sworn and examined by Asst. U. S. Attor-

ney John J. Reagan as to qualifications as sureties

on the supersedeas bond of the defendant, and after

examination the bond was aj^proved by the Court in

the smn of twenty-five hundred dollars, said bond

to be filed and to be in effect only upon the perfecting

of the appeal.

The matter of the settlement of the bill of excep-

tions was then taken up by counsel and postponed

instructed to prepare another order for the signa-

until this afternoon.

1:45 P.M.

UNITED STATES

vs. No. 434—C.

E. J. HICKEY.

Order Postponing Settlement of Bill of Exceptions,

The matter of the settlement of the bill of excep-

tions was again deferred, the Court stating that he

would decline to sign the order settling the bill be-

cause it contained irrelevant matter, and counsel was

ture of the Court.
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UNITED STATES
vs. No. 434—C.

E. J. HICKEY.

Order Settling Bill of Exceptions,

R. B. Milroy, counsel for defendant, and John J.

Reagan, presented a bill of exceptions, which was set-

tled and allowed by the Court.

R. B. Milroy thereupon presented to the Court an

assignment of errors, petition for writ of error, bond

on writ of error and supersedeas, and asked for an

order allowing an appeal in this case. Order allow-

ing writ of error signed by the Court and writ of error

and citation issued returnable at San Francisco on

December 20th, 1905.

The Court thereupon directed that the defendant

be discharged upon the filing of the supersedeas bond

heretofore approved by the Court. Bond and pa-

pers appeal filed.

In the United States District Court in and for the

District of Alaska, Second Division.

THE UNITED STATES OF
AMERICA,

Plaintiff,

vs.

E. J. HICKEY,

Defendant.



28 E. J. nickey vs.

Bill of Exceptions.

STATEMENT.
This was a criminal action in which the defendant,

E. J. Hickey, was charged with the crime of assault

with a dangerous weapon, under section 24 of the

Penal Code of Alaska.

The charging part of the indictment is as follows,

to wit

:

"The said E. J. Hickey, on the 1st day of October,

nineteen hundred and five, in the District aforesaid,

being armed with a dangerous weapon, to wit : a fire-

arm known as a revolver, did wrongfully, unlawfully

and feloniously conunit an assault ujDon the person

of E. E. Powell, by striking, beating and wounding

him, the said E. E. Powell, with said dangerous

weapon, contrary," etc.

The cause came on regularl}^ for trial on the 14th

day of October, 1905, before Alfred S. Moore, Dis-

trict Judge, the Govermuent appearing by John J.

Eeagan, Esq., Assistant United States District At-

torney, and the defendant aj)pearing by his attorneys,

Messrs. E. B. Milroy and Geo. D. Schofield.

A jury having been impaneled and sworn, the fol-

lo\^ing proceedings were had and testunony taken

:

The prosecuting 'witness, E. E. POWELL, called

on behalf of the prosecution, testified as follows, to

wit:
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(Testimony of E. E. Powell.)

My name is E. E. Powell. On October 1st, 1905,

I was on Bourbon creek, between Bourbon and Dry

Creeks, in the Nome District, Territory of Alaska.

1 was watching some men that we had at work there

on a piece of ground the men were prospecting.

There were three men working for me. Something

unusual occurred there that day at that place about

2 o 'clock. I came at this point from the shops up on

Bourbon creek on my way into town, found the men

working at this point, just southeast—a point be-

tween Bourbon and Dry creeks—and stopped a min-

ute to speak to them, and just a moment or so after-

wards five men came up and one of them demanded

to know what we were doing there; that was Mr.

Hickey, the defendant here; I told him we were

doing some assessment work, and he says: "Well,

this is my ground, and I want yez to get off of here

;

or I '11 fill ye full of lead,
'

' and he pulled his gim and

inunediately commenced to beat one of the men ; the

man was in the cut where they were running up into

the side of the hill—we had run a portion of it—the

portion on our ground. He pushed the party out of

the cut—Mr. Oleson—and commenced to beat him

with a revoh^er. I called on him to stop; I was

standing on the opposite side of the cut where this

occurred. I called on him to stop, that that wasn't
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(Testimony of E. E. Powell.)

necessary, and to listen to reason and be reasonable

in the matter ; he turned around and came at me and

called me a son of a bitch, and wanted to know what

I had to do with it. As he came up over the cut we

had been digging he commenced to strike at me with

the gun; I tried to call his attention to the

that fact it was a matter that it wasn't nec-

essary to do anything of this kind about, and he

wouldn't listen to me at all, and came at me again

and struck at me and hit me on the shoulder. The

next time I was closer to him and succeeded in hitting

him two or -three times ; after that he struck me and

succeeded in striking me on the head and put me out

of business ; he knocked me down, but I was still con-

scious. He then kicked at me and kicked me on the

arm; I raised my arm up, and then he just reached

over with his gun in the act of hitting me a final blow.

I was unprotected at the time ; I had on a very large

otter coat. And my brother grabbed him that time

and kept him from hitting me. Then some other par-

ties that had been around us there in the squabble

stepped in between ; I got up immediately ; and some

parties that had been right there with us in the squab-

ble, got in between him; he walked off to the other

side; I started to walk off toward the point

where he had been, and I found myself in rather a
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(Testimony of E. E. Powell.)

bad condition—I was bleeding badly—and I sug-

gested to him that if these people would stay away

he probably wouldn't walk off with all the glory, be-

cause it was a very unreasonable thing to do, to as-

sault us in that way ; and my brother, who was stand-

ing alongside, rather jumped in front; he thought

I was hurt worse than I was, and he immediately

drew his gun and started at him and struck him on

the head; then my brother struck him and he

dropped the revolver, and some other people suc-

ceeded in getting the revolver, and they tried to pass

it to him again, and I got between them and kept

them from doing so, and finally they went up by him,

he hollering for his friends to take him off. He hit

me over the right ear ; it opened up my scalp ; none

of the other blows hurt me seriously ; he hit me quite

a hard lick on the shoulder. I went immediately to

the house and brushed up, and came over to the U. S.

Attorney's office, and then went to Dr. Moore and got

my wound dressed.

Cross-examination.

The Anvil Hydraulic and Drainage Company have

some buildings on the ground; that comj)any owns

the clami. Hickey's house is not on the ground. I

am general manager of the Anvil Hydraulic and

Drainage Company. When Hickey told us to leave,

we didn't refuse; he did not give us time to refuse.
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(Testimony of O. M. Powell.)

but we would have refused if he had. I did not hit

the first blow, and did not make a pass to reach for

my pocket, which would indicate that I was reaching

for a weapon—I never carry weapons. I tried at

all times to get Hickey to listen to our side of the

case. It was on the Adelaide claim.

O. M. POWELL, sworn for the prosecution, testi-

fied:

At 2 P. M. October 1st, 1905, 1 was on the Adelaide

claim on Bourbon creek, this district. We were do-

ing assessment work on the claim; we hadn't been

working long till Hickej^ and some of his friends

came up there, and he says: "What are j^ou doing

here?" My brother says: "We're doing some as-

sessment work"; and Hickey said: "1 want you

cock-suckers to get out of here, and get out right

away"; he says: "I own this ground." With that

he turned on Andrew Oleson, one of the men who

was working, and started him off by hitting him

with his fist and gun, and running him off to one side

about 30 odd feet, and my brother says to him:

"Why, don't do that." With that he turned right

around and came at him with the gun still in his

hand, and kept striking at my brother, and my

brother kept warding off his blows as much as possi-

ble, and finally succeeded in hitting my brother over

the head and knocking him down, and then he kicked
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(Testimony of O. M. Powell.)

at hiin and wliile he was down he was in the act of

hitting him again with his gun when I got hold of

him and pulled him back ; with that his friends came

in on me and pulled me off. And after that was over

we were still talking there, and he called us all the

dirty names he could lay his tongue to, and with that

I stepped over to him and offered to fight him, and

he hit me across the head with his gun. The gun he

had was a large revolver; I don't know the calibre

of it. I can't say whether it was loaded or not. We
and our men left the ground then.

Cross-examination.

It is not a fact that my brother struck the first blow,

and it is not a fact that he made a movement to go

to his hip pocket as if for a gun. My brother doesn't

carry any revolver; my brother didn't strike at

Hickey at all till Hickey struck at him and he kept

warding off Hickey 's blows. He kept right on strik-

ing at my brother; he had a gun in his hand when

he came to my brother and struck with it after he

stepped across the ditch, I was within 3 or 4 feet

of them. He came from 30 feet away with the gun

in his hand and crossed the ditch to my brother and

commenced to whale at him with the gun, and my

brother kept warding off his blows as well as he could,

and kept moving back trying to get away from him
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(Testimony of Andrew Oleson.)

and have hiin listen to reason; my brother said: ''If

you will just listen a moment I will tell you all about

it.
'

' Hickey was seemingly very angry from the way

he talked and the language he used. The Anvil Hy-

draulic and Mining Company owned the claim since

1900 ; the company was organized as such two years

ago.

ANDREW OLESON, sworn for the prosecution,

testified

:

We were working there about 2 o'clock and some

men came from town with this man Hickey; I was

standing in the ditch there and he came and I heard

him say, ''What are jou doing here?" Powell said:

"We're doing some assessment work." I was work-

ing there, and he took a big gun up and I thought

he wanted to fire at me, and I was afraid and I walked

away, and he came after me and walked about 35

feet, I guess; he didn't do anything, only walked

after me. Powell said said something to Hickey and

Hickey went around and I saw him using that re-

volver on Powell. He hit him two or three times and

Powell fell down, and I saw blood from him on his

face, and his brother came along then and the brother

and Hickey had a fight. The time that Powell's

brother and Hickey had a fight, Hickey lost the re-

volver and some of his friends picked it up, and they
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(Testimony of W. B. Eaton.)

had a little fight there, and Hickey said : "Where aro

my friends?" And after standing there a little

while I ran up to the camp on Bourbon—that is, the

four of us did.

Cross-examination.

I didn't see Powell strike Hickey; Hickey went

from 30 feet away to Powell ; I looked around then

;

I had walked away ; I was afraid Hickey would fire

at me with the revolver. He didn't strike me with

the gun or his fist, or anything else. The first time

Hickey hit the first Powell, and the second time he hit

the second Powell.

W. B. EATON, sworn for the prosecution, testi-

fied:

About 2 o'clock on October 1st, 1905, 1 was working

for Mr. Powell on Dry creek. We had been working

about an hour when we saw Hickey and 4 or 5 men

walking towards us, walking pretty fast. We were

cleaning out a cut and Hickey and his friends came

up there, and he says: "What are you doing here?

I want you to get off here, tliis is mine." He re-

peated those words about three times. I was the first

one he came to, and he passed me by, that's all; and

I got out of the cut; and he went over to Powell

and says: "Your name is Powell, I believe." Pow-

ell said: "Yes, sir; that's my name." Hickey said:
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(Testimony of W. B. Eaton.)

**Tliis is my property"; and Powell said: "I don't

know about that," and Hickey said: "I want you

to get off of here"; with that he pulled a six-shooter,

or pistol (commonly so called) out of his pocket and

struck Ellis Powell several times and kept follow-

ing up and striking at him with the gun, and Ellis

Powell turned and knocked him down once, and

Hickey got up and still continued to follow him with

the gun, and some way or other they stopped fight-

ing and Powell was cut over the head two or three

times with the pistol, or struck two or three times,

and Hickey came back, and I think it was about

that time he ran after the little Norwegian, Oleson,

and caught Oleson by the shoulders and shoved him

along ; he had a pistol in his hand all the while, and

Oleson kept looking behind and getting out of the

way, and finally he made him get up and go where

the rest of us were standing, and Powell said: ''If

you'll put up that gun I'll fight you fair," and Pow-

ell's brother said: ''Yes, and I will, too," And then

Hickey and Powell's brother began to fight, and

Hickey struck O. M. Powell, the brother, with the

gun.

Cross-examination.

I don't know what claim it was on; from what I

learned this morning I should judge it was on 16 Dry

creek; I don't know where I got the information.
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(Testimony of Dr. H. S. Moore.)

This cut was probably 50 or 60 feet long. I don't

know who made the cut.

Dr. H. S. MOORE, sworn for the prosecution, tes-

tified : I am a physician and surgeon ; I know E. E.

Powell ; he came to my office on the day of this af-

fair, October 1st, 1905, at about 3:30 or 4 o'clock P.

M. He had a cut on the right side of his head about

three-quarters of an inch long through the scalp

—

clear through the scalp, and a contused wound on the

right temple ; there was another contused wound on

the head. I dressed the cut, put on some collodian,

but didn't take any stitches in it.

Whereupon the prosecution rested, and defendant

introduced the following testimony

:

E. J. HICKEY, the defendant, sworn as a witness

in his own behalf, testified as follows

:

My name is E. J. Hickey ; I have resided in Nome

since 1900; I reside on Number 16 Below on Dry

creek, and have since 1901.

Defendant's location notice of Number 16 Below

on Dry creek, mining claim, marked for identifica-

tion Defendant's Exhibit "A," was offered in evi-

dence, and was objected to by the government on the

ground that it was immaterial to the issue being tried,

and the Court sustained the objection.
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(Testimony of E. J. Hickey.)

On October 1st, this year, amongst other places

I was on said claim at about 2 o'clock in the after-

noon. That is the first time I was there that day;

I hadn't been there since the evening before. Before

I went down I requested two or three persons to wit-

ness an act I was prepared to do ; four persons went

with me, Wm. Johanson, Fred Seim, John Todd

and J. T. Smith. I went down on Dry creek and saw

four persons working in a cut that I had put in that

place the year before—a ditch I had dug. The

three men in the cut were strangers to me—one man,

Mr. Powell, was standing on the bank. When I

went along there I said : "How d'ye do, gentlemen?"

Mr. Powell turned around and said: "How do."

I said: "What are ye doing here?" He said: "I

am doing assessment work." I said: "Who are you

doing it for?" He said: "Myself," I said: "Mr.

Powell, this is my ground and you know it, and I

want you to get awa}^ from here and keep away; it

belongs to me." Mr. Powell said: "I don't know,

I don't think I will go away from here." And then

I said to the boys who were working in the cut:

"This ground belongs to me; you're in a hole that

I dug last year.
'

' I explained that upon application

to the district attorney's office for a warrant for

other persons who were trespassing there, I was re-
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(Testimony of E. J. Hickey.)

fused, and I knew it was useless to go to the District

Attorney or anybody else ; because it was useless ; I

knew they were working in a cut I put in, and I asked

them in a decent manner to leave. When I had been

talking a little while the next man to me, as it trans-

pired afterwards, was Oleson, and I shoved him out of

the cut several times, and he went away from there ; I

several times, and he went away from there; I

say something to me and told me I had no right to

anything like that; I told him to get away from

there; I didn't want to have any trouble with him,

and I wanted him to leave the ground, that it was

mine, and he said he wouldn't, so then I went up to

him and shoved him with my left hand; he struck

at me with his right—with his left hand, at the same

time he made a movement putting his right hand to

his hip pocket, and we got mixed up then and Pow-

ell and I went down, and then his brother got at

me, and after the first occurrence between Powell

and I we both suspended hostilities for a little while.

That is the older Powell. I didn't strike Oleson at

the time I pushed him out of the cut; I didn't of-

fer to strike him. Powell hit at me and I hit at him

and in the clinch both of us went down. I hit him

with a gun—I had a gun in my right hand. I didn't

strike him before he struck at me. I didn't offer
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(Testimony of E. J. Hickey.)

to strike him with the gun before I saw him offer

to make a pass to his hip pocket ; I never attempted

to strike him at any time up to this; I just put my

left hand up to him and shoved him off, and then

he hit at me a couple of times and struck me; at

the time he made a blow at my head and I dodged

and he hit me on the right shoulder, and I was at

the time pushing him with my open hand—the flat

of my hand, and I shoved him on the right shoulder

;

I was attempting to shove him away because I didn't

want to have any trouble with him. The impression

made on my mind by the movement Powell made

towards his hip pocket was that he had a gun and

he was just about to use it ; that impression governed

my actions afterwards. Other than that I had occa-

sion to use the weapon because the two Powells were

after me ; I got down there to put them away from

there, and I certainly wasn't going to stand there

with a gun in my hand and let them get the best of it.

Cross-examination.

I went to the place with the gun, I intended to put

them off by force if necessary; I intended to use

violence if they wouldn't go off; I had the gun in

my hand all the time from the time I went to shove

Oleson off the ground, out of the cut, till I dropped

it after the affairs with Powell and during the trouble
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with Powell's brother. I shoved Oleson with my
left hand and had the gun in the other hand; and

then went to Powell with the gun in my hand and

shoved him with my left hand ; Powell hit me and I hit

him, and in the clinch both of us went down ; I hit with

the gun ; we went down about simultaneously with the

time I hit him; I didn't strike him before he struck

me. I took the men with me because I wanted wit-

nesses to what I was going to do ; I couldn't get any

warrant, and I was going to put them off myself.

FRED SIME, sworn for the defendant, testified

as follows: I have resided in Nome since 1899; I

reside now on Niunber 16 Below on Dry creek, in

Mr. Hickey's house. I was there on the first of Oc-

tober, 1905; I think it was Sunday. I looked out

of the window and I saw three men working in a cut

opposite the house; I dressed myself, went down

town and saw Mr. Hickey, and told him I saw some

men working over there. He had a room in the

Miners' Union Hall; so he went out, got something

to eat and asked me if I would take a walk down,

and I walked down there ; there was a part}^ of five

of us including Mr. Hickey; we went over, and

there were three men working in the cut, and I think

Mr. Powell was standing on the bank. Hickey says

:

"Hello, fellows, what are you doing here?" Mr.



42 E. J. Hickey vs.

(Testimony of Fred Sime.)

Powell speaks up and says : "I am doing my assess-

ment work." So Hickey he told him to stop work-

ing and get off the claim, that it was his property,

and Mr. Powell told them, "No, to keep right on

working." Finally the boys stopped working, and

Hickey says: **Now, get off the claim." They were

slow about moving, and Hickey pushed one man

out of the cut, the other two got up and walked off

;

then he and Mr. Powell got into some trouble there

;

they got into a scuffle, and I seen Mr. Powell and

him coming together, and I saw Hickey with a gun,

hit Mr. Powell with a gun. I think I was probably

30 feet away when Hickey hit Powell with the gun.

I was on the south side of them; they were stand-

ing facing one another; I was a little to one side

of them ; I think I was closer to Hickey than I was

to Powell; they were both close together. I saw

what was done first when Hickey and Powell came

together; they came together very suddenly, and I

seen the mix-up there. Powell pushed Hickey; I

don't think Hickey had made any demonstrations

at that time; Powell shoved Hickey with his left

hand ; I couldn't say whether Powell made any other

movement or not; they came together very quickly;

there was nobody between me and these parties.

Hickey told Powell to get away from here, to get

away off the claim. Powell said he was doing as-
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sessment work, that he owned this side of the creek,

the side they were working on. This place where

they were working was in the neighborhood of 350

feet from Hickey's house, may be less; I could not

say exactly.

JOHN TODD, a witness sworn for the defendant,

testified: I have resided in Nome three years. I

saw Mr. Hickey on October 1st, this year; I was

sitting in the Miner's Union Hall, I think it was

after dinner, and he came along, and he says : "Come

on and take a walk," so I went with him and he

never said where he was going till we got to Stead-

man avenue, and I said: "Where are you going,

Hickey?" and he said: "Some sons of bitches

jumped my claim, and I am going to see if I can get

them off," and I said: "Why don't you go and get

a warrant for them, '

' and he said :
" I tried that and

couldn't get it"; so we went on. Coming to the

brewery he hesitated on top of the hill and said:

"There they are; a poor man can get nothing here."

So I started down. Three men were worldng in a

cut or ditch and one was standing on the bank; so

I followed down; Hickey was in the lead, and the

first word he said was: "How d'ye do, gentlemen?"

I didn't hear any answer to that; I was about six

paces behind when he said "How d'ye do, gentle-
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men?" He was still walking. I didn't get up to

where he was walking yet. Then he said to the man

w^ho was standing on the bank :

'

'What are you do-

ing here?" And he said: "I am doing my assess-

ment work, that 's what I am doing here,
'

' and Hickey

said: ''This is my claim and I want you to get off

of here," and he jumped do^vn in the ditch and there

was one man working in the ditch, and he pushed

him two or three times and he got out and then

Hickey turned around to the man on the bank and

said: "You get off of this claim, too," and he com-

menced the same thing with him, X3ushing him off

the claim. Powell resisted that with his feet, hold-

ing his ground with his feet, and at last made a slam

at him, I found out his name was Powell on the road

coming over from the brewerj^; I said to Hickey:
'

'Who are these fellows ? '

' And Hickey said :

'

' That

is the man who wanted to buy my claim.
'

' He made

a pass at Hickey and Hickey made a pass at him,

and had a gun in his hand when he passed at him.

Nothing happened any more only the scuffle ; Hickey

pushed him and insisted on his getting off the claim,

pushing him with both hands. I think Powell struck

with his left hand; I noticed when the excitement

was ceasing he still had his hand here (indic*iting

his side) ; he had on an overcoat; he had his ^and

there (indicating). He came up to the men when
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Hickey told the first man to get out, and when

Hickey told the first man to get out Powell said:

''Don't you get out; stay there." And he had his

hand right here (indicating), and then made a strike

with his left hand at Hickey, and after that you see

Hickey struck him with his gun. Hickey landed

with the gun—I don't know whether he hit him at

all or not; he was throwing his arms up and strik-

ing at him—continued striking at Powell; he wasn't

through with the gun for three or four blows after.

Powell says: "Your claim is on the other side," and

Hickey said: ''No, that don't go down, this is my

claim."

Cross-examination.

Nobody but Hickey was in the trouble with the

Powells. When the gun was thrown down one man

picked it up and he kept it ; his name is Smith, one of

the men who were with Hickey ; Smith made no at-

tempt to pass the gun back to Hickey.

WM. JOHi^NSON, a Avitness sworn for the de-

fendant, testified as follows : On the fii'st of October

this year I met Mr. Hickey near the Northwestern

Company's building. I was going to the Miner's Un-

ion hall. Hickey said: "Where are 3'ou going?"

I said: "I am going to take a walk down to the

Standard Oil.
'

' He said :

'

' Come with me and take
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a walk down Dry creek." I said: **It's too far,"

He said: "I wish you would go down with me as a

witness; there's parties working on my claim, and

I want you as a witness to see if it is the same party

who was there three weeks ago." I says: ''If that's

the case I'll take a walk with you." There were a

couple of fellows with him, I think. I would not

be positive; I am positive of Sime. I went with

him down to Dr}^ creek to Hickey 's claim. I had

shoes on and it was muddy, and I was behind and

I didn't see the whole thing; I couldn't get through

the water, and I was pretty late. When I got there

Mr. Hickey says to Mr. Powell: "Get off of there;

this is my ground, and there's my stakes and you

know it; you want to rob me out of it; get away

from this ground and keep away from here," and

Hicke}^ started to push him and pushed him two or

three times, and Powell hit him and Hicke}^ hit him

with his gun. I never noticed any other demonstra-

tion by Powell. I was away about 15 or 20 feet, and

Mr. Powell had one hand in his coat pocket, the

right hand; he had hit Hickey with his left hand.

After Hickey hit Powell with the gun they scuffled

there; I don't know, I heard somebodj^ say that

they fell; I didn't see anybody fall. They may have

fell down to their knees, but I don't know it. I

was near enough to hear w^hat each of them said;
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they were talking in a loud tone of voice. The first

thing I can positively state was when Hickey says,

"Get off of here," and pushed him, "this is my
groun" and he says, "you know it; there is my stake,

now get off of here."

J. T. SMITH, a witness sworn for the defendant,

testified : I saw Hickey on the first of October, 1905

;

I believe it was on Sunday; I met him down about

the door of the Union hall. He asked me if I would

take a walk with him; he didn't say where. I came

out and there were one or two of the boys there,

and he was walking pretty fast; I didn't overtake

him till he got up here to Steadman avenue. I asked

him where he was going, and he said: "There are

some people on my claim and I am trjdng to get

them off, and I want you as a witness"; and same-

body said: "Why don't you get a warrant?" and

he said: "I have tried that and failed." We went

to the creek and he said: "That is Powell." He

went up and said: "What are you fellows doing

here?" and Powell said: "I am doing my assess-

ment work." And he said: "This is my claim, and

I want you fellows to get off." And in the cut there

was a fellow standing, and he dropped his tools, and

he was standing there, and he said: "You get off

of here," and he jumped down and pushed him off,
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and the fellow ran away; and then he said: "I

w^ant you to get off, too," to Powell, and he pushed

Powell with his left hand, I think, a couple of times,

and kind of shoved him back a little ways, and Pow-

ell hauled off and hit Hickey. He struck with his

left hand, and seemed to go back with his right to-

wards his pocket, and they kind of clinched then,

and after Powell hit Hickey I saw Hickey raise his

hand with the gun in it above his head, and he

made a pass at Mr. Powell wdth the gun, but he

seemed to get back and dodge it, and I believe he

made several passes, but I didn't see him hit him.

Powell seemed to get away from him, and then

they kind of clinched and mixed up, and I believe

they both kind of went down on their knees if I am

not mistaken. I was 4 or 5, perhaps 10, paces away,

standing on the left side of Hickey, sideways; I

was at the left side looking at both of them from

sideways; that is Hickey 's left and Powell's right

side would be towards me ; they were facing one an-

other.

The defendant then called A. HINES as a witness,

and offered to prove by this witness as follows

:

"Offer to prove by this witness that E. E. Powell,

person alleged to have been assaulted, on two dif-

ferent occasions, admitted the title and possession
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of defendant to the mining claim whereon dispute

took place, and offered to purchase said claim from

defendant. '

'

Which offer was objected to by counsel for the

Government, on the ground that such evidence would

be immaterial to the issue being tried, in view of

sections 66 and 67, part I, Carter's Annotated Codes

of Alaska, and the objection was sustained by the

Court.

Thereupon the defendant rested, and E. E. Pow-

ell was recalled by the Government in rebuttal,

and testified as follows

:

I dug that cut about this time last year, most of

it, and part of it this year; it was on the Adelaide

mining claim.

First Exception.

E. E. Powell, the prosecuting witness, being

called by and testifying on behalf of the prosecu-

tion, on cross-examination testified as follows to wit

:

Question (by Mr. SCHOFIELD).—''Is it not a

fact that you attemj^ted to buy this ground from Mr.

Hickey last fall."

Assistant District Attorney REAGAN.—"I ob-

ject; it is incompetent and immaterial to the issue

being tried."

The COURT.—Objection sustained.

To which ruling of the Court the defendant ex-
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cepted on the ground that the evidence would show

whether or not the prosecuting witness knew that

the defendant claimed the said ground and the pos-

session thereof, and had admitted the defendant's

right thereto, which exception was allowed.

Second Exception.

The prosecuting witness, E. E. Powell, a wit-

ness called and testifying on behalf of the prosecu-

tion, on cross-examination testified as follows, to wit

:

Question (by Mr. SCHOFIELD).—"Is it not a

fact that you attempted to buy this ground from Mr.

Hickey this spring?"

Assistant District Attorney REAGAN.—"I ob-

ject; it is incompetent and immaterial to the issue

being tried."

The COURT.—"Objection sustained."

To which ruling of the Court defendant excepted

on the ground that the evidence would show whether

or not the prosecuting witness had knowledge of

defendant's right to this ground and the possession

thereof and had admitted the right of defendant

thereto ; which said exception was allowed.

Third Exception.

The prosecuting witness, E. E. Powell, called

and testifying on behalf of the prosecution, on cross-

examination testified as follows, to wit

:



The United States of America. 51

Question (by Mr. SCHOFIELD).—''You knew

you were a tresj^asser on the ground?"

Assistant District Attorney REAGAN.—"I ob-

ject; it is incompetent and immaterial to the issue

being tried; it don't make any difference if he was

a trespasser."

The COURT.—"Objection sustained."

To which ruling of the Court the defendant ex-

cepted on the ground that such evidence would show

whether or not the prosecuting witness knew that he

was wrongfully on said ground, and whether the de-

fendant was justified in protecting the same, or at-

tempting to do so as his own; which exception was

allowed by the Court.

Fourth Exception.

O. M. Powell, a witness called and testifying on

behalf of the prosecution, on cross-examination, was

asked the following question, to wit

:

Question (by Mr. SCHOFIELD).—"What did

this company do in 1904?" (Referring to the Anvil

Hydraulic and Drainage Company in connection

with the ground where the alleged assault took place)

.

Assistant District Attorney REAGAN.—"I object;

it is incompetent and immaterial to the issue being

tried."

The COURT.—' ' Objection sustained.
'

'
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To which ruling of the Court the defendant ex-

cepted on the ground that the said evidence would

tend to show the right of possession to the said

ground and said exception was allowed.

Fifth Exception.

The witness O. M. Powell, called and testifying on

behalf of the prosecution, was asked the following

question, on cross-examination.

Question (by Mr. SCHOFIELD).—"Did you do

any work on that ground or your company in 1903'?"

Assistant District Attorney REAGAN.—"I ob-

ject; it is incompetent and immaterial to the issue

being tried.
'

'

The COURT.—"Objection sustained."

To which ruling of the Court the defendant ex-

cepted on the ground that the said evidence tended

to show the right of possession of said ground and

exception was allowed.

Sixth Exception.

O. M. Powell, a witness called and testifying on

behalf of the prosecution, was asked the following

question on cross-examination

:

Question (by Mr. SCHOFIELD).—"How long

had you been working for that company?" (Refer-

ring to the Anvil Hydraulic and Drainage Company.)
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Assistant District Attorney REAGAN.—**I ob-

ject; it is incompetent and inunaterial to the issue

being tried.
'

'

The COURT.—"Objection sustained."

To which ruling of the Court the defendant ex-

cepted on the ground that such evidence tended to

show the knowledge of the witness of the possession

and right of possession to the ground where the al-

leged assault took place and said exception was al-

lowed.

Seventh Exception.

O. M. Powell, a witness sworn and testifying on

behalf of the prosecution was asked the following

question on cross-examination:

Question (by Mr. SCHOFIELD).—"You know

that your brother offered to buy this ground from

Mr. Hickey, did you not?"

Assistant District Attorney REAGAN.—"I ob-

ject; it is incompetent and immaterial to the issue

being tried.
'

'

The COURT.—"Objection sustained."

To wliich ruling of the Court the defendant ex-

cepted on the ground that such evidence tended to

show the right of possesion to the said property, and

said exception was allowed.
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Eighth Exception.

The defendant, while on the witness-stand in his

own behalf, testified on direct examination that the

alleged assanlt took place on placer mining claim

Number 16 Below, on Dry creek, and identified a

paper which was handed to him as his location no-

tice for said claim Number 16 Below, on Dry creek,

and said paper was marked for identification De-

fendant's Exliibit "A," and thereafter said location

notice was offered in evidence by the defendant, to

which offer the assistant district attorney objected

on the ground that the same was incompetent and im-

material to the issue being tried, and the said ob-

jection was sustained by the Court, to which ruling

of the Court the defendant excepted, and exception

was allowed.

The said location notice offered in evidence is as

follows, to wit

:

''January 1st, 1902.

Notice is hereby given that the undersigned, in

compliance with the mining laws of the United States

and all local customs, do hereby locate and claim

20 acres of land for placer mining purposes, to-

gether with water rights, rights of way and all other

rights pertaining thereto, to wit: Commencing the

initial stake on which a copy of this notice is posted,

thence running 330 ft. northerly to stake No. 1;

thence 1320 ft. westerly to stake No. 2 ; thence 330
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ft. southerly to stake No. 3 (lower center stake)
;

thence 330 ft. southerly to stake No. 4; thence 1320

ft. easterly to stake No. 5; thence 330 ft. northerly

to initial stake or place of beginning.

This claim is situated on Dry creek at mouth of

Bourbon and is No. 16 Below Discovery on Dry

creek.

Located Jan. 1st, 1902, by

EDWARD J. HICKEY.

Witness: CHARLES QUINN."

[Endorsements]: "13,781. Location. At the re-

quest of E. J. Hickey. Filed for record 12 :01 P. M.

this 2d day of Jan., 1902, and recorded in book 99 of

289. T. M. Reed. By E. Withard, Deputy."

"U. S. vs. Hickey, Defts. Ex. ''A" for Identifica-

tion. Oct. 14, '05. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome, Oct. 14, 1905. Jno. H. Dunn, Clerk. No. 434—

Crim."

Ninth Exception.

The defendant, while on the witness-stand as a wit-

ness in his own behalf was asked the following ques-

tion, to wit

:

Question (by Mr. MILROY).—"When did you

build the cabin on Number 16 Below on Dry creek?"

Assistant District Attorney REAGAN.—"I ob^
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ject; it is incompetent and immaterial to the issue

being tried."

The COURT.—*' Objection sustained."

To which ruling of the Court defendant excepted

on the ground that the evidence would tend to show

the defendant's possession and right of possession

to the ground where the alleged assault took place,

and exception was allowed.

Tenth Exception.

The defendant requested the Court to give the fol-

lowing instruction to the jury, to wit

:

*'You are instructed that within the crime of as-

sault with a dangerous weapon is implied the lesser

offenses of assault and battery and simple assault.

In this case I instruct jou that the defendant can be

found guilty of either of said lesser offenses, should

the evidence prove to you, beyond a reasonable

doubt, that the defendant is guilty of either of said

lesser offenses.
'

'

And further requested the Court to read to the

jury the statute defining the said offenses.

The Court refused to give the said requested in-

structions, to which refusal the defendant excepted,

and exception was allowed.

Eleventh Exception.

The defendant requested the Court in writing to

submit four verdicts to the jury, the said request

being as follows, to wit

:
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' * The defendant requests the Court to submit four

verdicts, one of guilty, one of not guilty, one of

guilty of assault and battery, and one guilty of as-

sault."

Which said request was refused by the Court, to

which refusal the defendant excepted, and exception

was allowed.

Twelfth Exception.

In the charge to the jury, the Court gave the fol-

lowing instruction, to wit

:

''If you believe that the defendant first assaulted

E. E. Powell by pushing and striking the said Pow-

ell with his hand, and that the said Powell struck

defendant with his hand or fist, and thereupon the

defendant in turn assaulted E. E. Powell in the man-

ner and mth the weapon charged in the indictment,

I say to you, that such a resistance by E. E. Pow-

ell, if there was such, would not warrant the defend-

ant to assault the said E. E. Powell with a danger-

ous weapon, and you should find the defendant

guilty, provided you further find the use of a revol-

ver under such circumstances to be a dangerous wea-

pon."

To which instruction the defendant excepted, for

the reason that the same is contrary to law where the

defense of life, limb or property is in question, and

exception w^as allowed.



58 E. J. nickey vs.

Thirteenth Exception.

The Court, in charging the jury, gave the following

instruction, to wit

:

*'The question of title, gentlemen, has nothing to

do with this case. If the ground was the defend-

ant's own ground, and the Powells were in fact

trespassers, the law of Alaska provides a lawful way

to obtain possession of property wrongfully held by

another, therefore, if you find that the assault was

committed as charged, you will give no heed what-

ever as to the question as to who owned the ground."

To which instruction the defendant excepted on the

ground that the said instruction is contrary to law,

and excex^tion was allowed.

Fourteenth Exception.

That during the trial of the said cause the defend-

ant offered to prove in his evidence in chief, by the

witness, A. Hines, as follows

:

"Offer to prove by this witness that E. E. Powell,

person alleged to have been assaulted, on two differ-

ent occasions admitted the title and possession of

defendant to the mining claim whereon dispute took

place, and offered to purchase said claim from de-

fendant.
'

'

Which offer was objected to by Assistant Dis-

trict Attorney Eeagan, and the objection was sus-

tained by the Court. To which ruling the defendant

excepted, and exception was allowed.
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And now, in furtherance of justice and that right

may be done, the defendant presents the foregoing

as his bill of exceptions in this case, and prays that

the same may be settled and allowed, signed and cer-

tified by the Judge as provided by law.

R. B. MILROY,

GEO. D. SCHOFIELD,
Attorneys for Defendant.

And now, in furtherance of justice and that right

may be done in the premises, the defendant having

tendered and presented within the time allowed by

law the foregoing as his bill of exceptions in this

cause to the action of the court, prays that the same

may be settled and allowed, and signed and sealed

by the court, and made a part of the record, and the

same is accordingly done this 20th day of November,

1905.

ALFRED S. MOORE,

Judge of the District Court of the District of Alaska,

2d Division.

[Endorsed] : No. 434—Crim. In the United

States District Court, District of Alaska, Second

Division. The United States of America, Plaintiff,

vs. E. J. Hickey, Defendant. Bill of Exceptions.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome. Nov. 20, 1905.

Jno. H. Dunn, Clerk. By , Deputy. L.
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In the United States District Court for the District

of Alaska, Second Division.

THE UNITED STATES OF
AMERICA,

Plaintiff,

vs.

E. J. HICKEY,

Defendant.

Assignment of Errors.

Comes now the defendant, the plaintiff in error,

and files the -following assignment of errors upon

which he will rely in his prosecution of the writ of

error in the above-entitled cause

:

I.

That the Court erred in sustaining the objection

of the Assistant District Attorney to the following

question asked the prosecuting witness, E. E. Pow-

ell, on cross-examination, to wit

:

Question (by Mr. SCHOFIELD).—''Is it not a

fact that you attempted to buy this ground from Mr.

Hickey last fall r'

Assistant District Attorney REAGAN.—"I ob-

ject."

The COURT.—"Objection sustained."
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To which ruling of the Court the defendant ex-

cepted, on the ground that the answer of the witness

would show whether or not he knew that the defend-

ant claimed the ground where and over which the

alleged assault took place and the possession thereof

and had admitted by said proposal to purchase the

defendant's riglit thereto, w^hich exception was al-

lowed.

II.

That the Court erred in sustaining the objection

of the Assistant District Attorney to the following

question asked the prosecuting witness, E. E. Pow^ell,

on cross-examination, to wit

:

Question (by Mr. SCHOFIELD).—''Is it not a

fact that you attemjDted to buy this ground from Mr.

Hickey this spring?"

Assistant District Attorney REAGAN.—"I ob-

ject."

The COURT.—' ' Objection sustained.
'

'

To which ruling of the Court defendant excepted,

on the ground that the answer of the witness would

show whether or not the w^itness had knowledge of

the defendant's right to and the possession of the

ground on which and over which the alleged assault

took place, and whether the witness had admitted de-

fendant's right and possession thereto, and excep-

tion was allowed.



62 E. J. Eickey vs.

III.

That the Court erred in sustaining the objection

of the Assistant District Attorney to the following

question asked the prosecuting witness, E. E. Powell,

on cross-examination, to wit

:

Question (by Mr. SCHOFIELD).—"You knew

you were a trespasser on the ground ? '

'

Assistant District Attorney REAGAN.—"I ob-

ject; it don't make any difference if he was a tres-

passer.
'

'

The COURT.—"Objection sustained."

To which -ruling of the Court the defendant ex-

cepted on the ground that the answer of the witness

would show whether or not he knew that he was

wrongfully on the ground where and over which the

alleged assault took place and whether the defendant

was justified in protecting the same, or attempting

to do so, as his own; which exception was allowed

by the Court.

lY.

That the Court erred in sustaining the objection

of the Government to the following question asked

the witness, O. M. Powell, on cross-examination, to-

wit:

Question (by Mr. SCHOFIELD.—"What did this

company do in 1904?" (Referring to the Anvil Hy-
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draulic and Drainage Comj^any in connection with

the ground where the alleged assault took place.)

To which question the Government objected and

the objection was sustained by the Court. To which

ruling the defendant excepted on the ground that the

answer of the witness would tend to show the right

of possession of the said ground.

V.

That the Court erred in sustaining the objection

of the Government to the following question asked

the witness, O. M. Powell, on cross-examination, to-

wit

:

Question (by Mr. SCHOFIELD).—"Did 3-ou do

any work on that ground or your company in 1903?"

(Referring to the ground where the alleged assault

took place.)

To which question the Government objected, which

objection was sustained by the Court. To which rul-

ing the defendant excepted on the ground that the

answer of the witness tended to show the right of

possession of the said ground.

VI.

The Court erred in sustaining the objection of the

Government to the following question asked the wit-

ness, O. M. Powell, on cross-examination, to wit

:
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Question.—"How long had you been working for

that company?" (Referring to the Anvil Hydraulic

and Drainage Company).

To which question the Government objected, and

the objection was sustained by the Court; to which

ruling the defendant excepted, on the ground that

the answer would tend to show the knowledge of the

witness of the possession and the right of possession

to the ground where the alleged assault took place.

VII.

That the Court erred in sustaining the objection

of the Government to the following question asked

the witness, O. M. Powell, on cross-examination, to

wit:

Question.—"You knew that your brother offered

to buy this ground from Mr. Hickej^, did you not?"

(Referring to the ground on which the alleged assault

took place)

.

The Government objected to this question, and the

objection was sustained by the Court, to w^hich rul-

ing the defendant excepted on the ground that the

answer tended to show the right of possession to the

said property.
VIII.

The Court erred in sustaining the objection of the

Government to the defendant's location notice for

p]?.cer mining claim Number 16 Below on Dry creek.

1'he defendant, while on the witness-stand in his own

bthalf, on direct examination, testified that the al-
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leged assault took place on placer mining claim Num-

ber 16 Below on Dry creek, and identified a paper

which was handed to him by his counsel as his loca-

tion notice for said placer claim, and said paper was

marked for identification Defendant's Exhibit ''A,"

and thereafter said location notice was offered in evi-

dence by the defendant, to which offer the Govern-

ment objected, and the Court sustained the objection.

The said location notice is in words as follows, to wit

:

''January 1st, 1902.

"Notice is hereby given that the undersigned, in

compliance with the mining laws of the United States

and all local customs, do hereby locate and claim 20

acres of land for placer mining purposes, together

with water rights, rights of way and all other rights

pertaining thereto, to wit: Commencing the initial

stake on which a copy of this notice is posted ; thence

running 330 ft. northerly to stake No. 1; thence

1,320 ft. westerly to stake No. 2 ; thence 330 ft. south-

erly to stake No. 3 (lower center stake) ; thence 330

ft. southerly to stake No. 4 ; thence 1,320 ft. easterly

to stake No. 5 ; thence 330 ft. northerly to initial stake

or place of beginning.

This claim is situated on Dry creek, at mouth of

Bourbon and is No. 16 Below Discovery on Dry

creek.

Located Jan. 1st, 1902, by
E. J. HICKEY.

Witness: CHARLES QUINN."
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(Endorsements): "13,781. Location. At request

of E. J. Hickey. Filed for record 12 :01 P. M. this

2d day of January, 1902, and recorded in book 99 of

298. T.M.Reed. By E. Whithard, Deputy.

U. S. vs. Hickey, Defts. Ex. "A," for identifi-

cation. Oct. 14, '05. Filed in the Office of the Clerk

of the Dist. Court of Alaska. Second Division, at

Nome, Oct. 14, 1905. Jno. H. Dunn, Clerk. No.

434—Crim."

IX.

The Court erred in sustaining the objection of the

Government to the following question asked the de-

fendant while on the witness-stand in his own behalf

on his examination in chief, to wit

:

Question.—"When did you build the cabin on Num-

ber 16 Below on Dry creek?"

To which question the Government objected and

the objection was sustained by the Court; to which

ruling the defendant excepted on the ground that

the answer would tend to show the defendant's pos-

session and right of possession to the ground where

the alleged assault took place.

X.

That the Couii erred in refusing to give to the

jury the followi]ig instruction requested by the de-

fendant, to wit

:

"You are instructed that within the crime of as-

sault with a d;Jingerous weapon is implied the lesser
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offenses of assault and battery and simple assault.

In this case I instruct you that the defendant can be

found guilty of either of said lesser offenses, should

the evidence prove to you, beyond a reasonable doubt,

that the defendant is guilty of either of said lesser

offenses.
'

'

XI.

The defendant requested the Court in writing to

submit four verdicts to the jury, the said request

being as follows, to wit

:

**The defendant requests the Court to submit four

verdicts, one of guilty, one of not guilty, one of guilty

of assault and battery, and one of guilty of assault."

Which said request was refused by the Court and

the said ruling of the Court is hereby assigned as er-

ror.

XII.

The Court erred in giving the following instruction

during the course of the charge to the jury, to wit

:

"If you believe that the defendant first assaulted

E. E. Powell by pushing and striking the said Pow-

ell with his hand, and that the said Powell struck de-

fendant with his hand or fist, and thereupon the de-

fendant in turn assaulted E. E. Powell in the man-

ner and with the weapon charged in the indictment,

I say to you, that such a resistance by E. E. Powell,

if there was such, would not warrant the defendant

to assault the said E. E. Powell with a dangerous
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weapon, and you should find the defendant guilty,

provided j^ou further find the use of a revolver un-

der such circumstances to be a dangerous weapon."

The defendant excepted to the said instruction and

the whole thereof, on the ground that the same is

contrary to law where the defense of life, limb or

property is in question.

XIII.

The Court erred in giving the following instruc-

tion in the course of the charge to the jury, to wit

:

"The question of title, gentlemen, has nothing to

do with this case. If the ground was the defendant's

own ground, and the Powells were in fact trespassers,

the law of Alaska provides a lawful way to obtain

possession of property wrongfully held by another,

therefore, if you find that the assault was conmiitted

as charged, you will give no heed whatever as to the

question as to who owned the ground.

To which instruction the defendant excejpted, on

the ground that the same is contrary to law.

XIV.

That the Court erred in sustaining the objection

of the Government during the trial of the said cause,

to the following offer of evidence by the witness A.

Hines, a witness testifying on behalf of the defend-

ant, to wit

:
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** Offer to prove by this witness that E. E. Powell,

person alleged to have been assaulted, on two different

occasions admitted the title and possession of defend-

ant to the mining claim whereon dispute took place

and offered to purchase said claim from defendant. '

'

Wherefore, the said E. J. Hickey, plaintiff* in er-

ror, prays that the judgment of the United States

District Court for the District of Alaska, Second

Division, be reversed and the said District Court be

directed to grant a new trial of the said cause.

R. B. MILROY,

GEO. D. SCHOFIELD,

Attorneys for Plaintiff in Error, Defendant in the

Lower Court.

Service accepted and copy received this 20th day

of November, 1905.

HENRY M. HOYT,

U. S. District Attorney.

[Endorsed] : No. 434—Crim. In the United States

District Court, District of Alaska, Second Division.

The United States of America, Plaintiff, vs. E. J.

Hickey, Defendant. Assignment of Errors. Filed

in the Office of the Clerk of the Dist. Court of Alaska,

Second Division, at Nome. Nov. 20, 1905. Jno. H.

Dunn, Clerk. By , Deputy. L.
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Writ of Error (Copy).

UNITED STATES OF AMERICA—ss.

The President of the United States, to the Honoi'-

able, the Judge of the United States District

Court for the Second Division of the District of

Alaska, Greeting:

Because, in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said District Court, before you, between the

United States of America, plaintiff, and E. J. Hickey,

defendant, a manifest error hath happened, to the

great damage of the said E. J. Hickey, defendant, as

is said and appears by the petition herein.

We, being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things con-

cerning the same, to the Justices of the United States

Circuit Court of Appeals for the Ninth Circuit, in

the city of San Francisco, in the State of California,

together with this writ, so as to have the same at the

said place in Court on the 20th day of December, 1905,

that the record and proceedings aforesaid being in-

spected, the said Circuit Court of Appeals may cause

further to be done therein to correct those errors what
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of right, and according to the laws and customs of the

United States, should be done.

Witness the Honorable MELVILLE W. PULLER,
Chief Justice of the Supreme Court of the United

States, this 20th day of November, 1905.

Attest my hand and seal of the United States Dis-

trict Court for the Second Division of the District

of Alaska, on the day and year last above written.

[Seal] JNO. H. DUNN,
Clerk of the District Court for the District of Alaska,

Second Division.

Service accepted and copy received this 20th day

of November, 1905.

HENRY M. HOYT.

U. S. District Attorney.

[Endorsed] : No. 434—Crim. In the United States

District Court, District of Alaska, Second Division.

The United States of America, Plaintiff, vs. E. J.

Hickey, Defendant. Lodged Copy Writ of Error.

Piled in the Office of the Clerk of the District Court

of Alaska, Second Division, at Nome. Nov. 20, 1905.

Jno. H. Dunn, Clerk. By Deputy.
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In the United States Distriet Court for the District

of Alaska, Second Division.

THE UNITED STATES OF

AMERICA,

Plaintiff,

vs.

E. J. HICKEY,

Defendant.

Petition for Writ of Error and Supersedeas.

E. J. Hickey, defendant in the above-entitled cause,

feeling himself aggrieved by the verdict of the jury,

and the judgment entered on the 8th day of Novem-

ber, 1905, comes now by R. B. Milroy and Geo. D.

Schofield, his attorneys, and petitions said Court for

an order allowing said defendant to prosecute a writ

of error to the Honorable, the United States Circuit

Court of Appeals for the Ninth Circuit, under and

according to the laws of the United States in that

behalf made and provided, and also that an order be

made fixing the amount of bond which the defendant

shall give and furnish upon said writ of error, and

that upon the giving of such bond all further pro-

ceedings in this Court be suspended and stayed un-

til the determination of said writ of error bv the
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United States Circuit Court of Appeals for the Ninth

Circuit.

And your petitioner will ever pray.

R. B. MILROY,

GEO. D. SCHOFIELD,

Attorneys for Defendant.

Let a writ of error in the above cause issue as

prayed for in the petition and the amount of the

bond on said writ of error be, and the same is hereby,

fixed at twenty-five hundred dollars.

Dated this 20th day of November, 1905.

ALFRED S. MOORE,
Judge.

Service accepted and copy received this 20th day

of November, 1905.

HENRY M.HOYT,
U. S. District Attorney.

[Endorsed] : No. 434 Crim. In the United States

District Court, District of Alaska, Second Division.

The United States of America, Plaintiff, vs. E. J.

Hickey, Defiendant. Petition for Writ of Error and

Supersedeas. Order. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Nov. 20, 1905. Jno. H. Dunn, Clerk. By
, Deputy. L. Recorded Vol. 4, Orders and

Judgments, p. 45.
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In the United States District Court for the District

of Alaska, Second Division.

THE UNITED STATES OF
AMERICA,

Plaintiff,

vs.

E. J. HICKEY,

Defendant.

Bond on Writ of Error and Supersedeas.

Know all men by tliese presents, that we, E. J.

Hickey, as principal, and S. H. Stevens, E. E. Hill

and John J. Meyer, as sureties, are held and firmi}<

bound unto the United States of America, plaintift*

above named, in the sum of twenty-five hundred

($2,500) dollars, to be paid to the said the United

States of America, to which payment well and truly

to be made, we bind ourselves and each of us jointly

and severally, and our and each of our successors, rep-

resentatives and assigns, firmly by these presents.

Sealed with our seals and dated the 18th day of

November, 1905.

The condition of the above obligation is such that

whereas, the above-named defendant has sued out a

writ of error to the United States Circuit Court of

Appeals for the Ninth Circuit, to reverse the judg-
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ment in the above-entitled cause by the United States

District Court for the District of Alaska, Second Di-

vision.

Now, therefore, the condition of this obligation is

such that if the above-named E. J. Hickey shall

prosecute said writ to effect and answer all costs and

damages, if he shall fail to make good his plea, and

in that event shall also render himself amenable and

in all respects abide and perform the orders and

judgments of the above-entitled court and of the

said Appellate Court, and render himself in execu-

tion in case the said judgment is not reversed, then

this obligation shall be void ; otherwise to remain in

full force and virtue.

E. J. HICKEY. [Seal]

S. H. STEVENS. [Seal]

E. E. HILL, [Seal]

JOHN J. MEYEE. [Seal]

In the presence of

:

GEO. D. SCHOFIELD,

R. B. MILROY,

Witnesses.

United States of America,

District of Alaska,—ss.

S. H. Stevens, E. E. Hill, and John Meyer, being

first duly sworn, each for himself, on oath deposes

and says

:
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That I am a resident of the District of Alaska;

that I am not a counselor or attorney at law, mar-

shal, clerk of any court, or other officer of any court

;

that I am worth the sum of twenty-five hundred

($2,500) dollars over and above all just debts and lia-

bilities and exclusive of property exempt from exe-

cution.

S. H. STEVENS.

E. E. HILL.

JOHN J. MEYER.

Subscribed and sworn to before me this 18th day

of November, 1905.

[Seal] GEO. D. SCHOFIELD,

Notary Public for Alaska, Residing at Nome.

The foregoing bond and the sufficiency of the sure-

ties approved this 20th day of November, 1905.

ALFRED S. MOORE,
Judge of the District Court for the District of Alaska,

Second Division.

[Endorsed] : No. 434—Crim. In the United States

District Court, District of Alaska, Second Division.

The United States of America, Plaintiff, vs. E. J.

Hickey, Defendant. Bond on Writ of Error and

Supersedeas. Filed in the Office of the Clerk of the

Dist. Court of Alaska. Second Division, at Nome.

Nov. 20, 1905. Jno. H. Dunn, Clerk. By ,

Deputy. L. Crim. Bonds. No. 1, page 353.
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In the United States District Court in and for the

District of Alaska, Second Division.

UNITED STATES OF AMER-
ICA,

Plaintiff,

vs.

E. J. HICKEY,

Defendant.

Order Extending Time to File Record in Appellate Court.

This cause came on to a hearing before the Court

upon the application of defendant for an order en-

larging the time to file the record in San Francisco,

California, on appeal to the United States Circuit

Court of Appeals for the Ninth Circuit, and it ap-

pearing to the Court that owing to the close season

of navigation and the delays in the transmission of

mails, that said record on appeal cannot be filed in

the Appellate Court within the time provided by law.

Now, therefore, in consideration of the premises,

and for further good cause shown, said application

is hereby granted.

In consideration whereof, it is hereby ordered that

the defendant and plaintiff in error have, and he is

hereby granted, until the 1st day of July, 1906, in

which to file his said record on appeal and docket the

said case in the said Circuit Court of Appeals at San



78 E. J. Hickey vs.

Francisco, California, and to that extent and for that

purpose, time is hereby enlarged and extended to said

date.

It is further ordered that this original order be

transmitted to said Circuit Court of Appeals as a^

part of the record in this case, and the clerk of this

Court will transmit the said order accordingly.

Done in open court this 19th day of December,

1905, and ordered by the District Judge, who signed

the citation herein.

ALFRED S. MOORE,
District Judge.

United States of America,

District of Alaska,—ss.

I, Jno. H. Dunn, clerk of said Court, do hereby

certify that the above and foregoing is the original

order enlarging and extending time in which to file

and docket the record herein at San Francisco, Cal-

ifornia, in the United States Circuit Court of Ap-

peals for the Ninth Circuit, and that the signature

appended thereto is the signature of the presiding

Judge of this court.

Witness my official signature and the seal of the

said court on this 3d day of March, 1906.

[Seal] JNO. H. DUNN,
Clerk of the United States District Court, District

of Alaska, Second Division.

By Angus McBride,

Deputy.
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[Endorsed] : No. 434—Crim. In the District

Court, Alaska, Second Division. United States vs.

E. J. Hickey. Order Extending Time to File Rec-

ord in Appellate Court. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Dec. 19, 1905. Jno. H. Dunn, Clerk. By

, Deputy. Recorded Vol. 4, Orders and Judg-

ments, p. 65.

UNITED STATES OF AMERICA.

United States District Court, District of Alaska, Sec-

ond Division.

THE UNITED STATES OF
AMERICA,

Plaintiff,

vs. Cause No. 434—Crim.

E. J. HICKEY,

Defendant.

Praecipe for Transcript.

To the Clerk of the Above-entitled Court

:

You will i^lease make up the record on appeal in

the above-entitled case, consisting of the following

records and files, to wit: The indictment, journal

entries of plea, trial, exhibits and verdict, motion

for new trial and order overruling same, judgment,

bill of exceptions, and order settling and allowing
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same, petition for writ of error and supersedeas, and

order allowing and fixing amount of bond, writ of

error, assignment of errors, bond on writ of error

and supersedeas, citation, and annex thereto the

charge of the Court to the jury as required by rule

62, subdivision 3 of the rules of this court, and your

certificate thereto.

E. B. MILROY,

Atty. for Defendant.

[Endorsed] : Cause No. 434. U. S. District Court,

District of Alaska, Second Division. The United

States of America, Plaintiff, vs. E. J. Hickey, De-

fendant. Praecipe. Filed in the Office of the Clerk

of the Dist. Court of Alaska, Second Division, at

Nome. Dec. 4, 1905. Jno. H. Dunn, Clerk. By

, Deputy. L.

In the District Court in and for the District of

Alaska, Second Division.

THE UNITED STATES OF
AJMERICA,

Plaintiff,

vs. No. 434—Criminal.

E. J. HICKEY,
Defendant.
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Clerk's Certicate to Transcript,

I, John H. Dunn, elerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 55 1/2, both

inclusive, is a true and exact transcript of the in-

dictment, court minutes during trial. Defendant's

Exhibit ''A," Instructions of the Court to the Jury,

Verdict, Motion for New Trial, Minute Order Over-

ruling Motion for New Trial, Sentence (minute Or-

der), Judgment, Minute Order Discharging Defend-

ant upon Bond on Appeal, Bill of Exceptions, As-

signment of Errors, Lodged Copy Writ of Error,

Petition for Writ of Error and Supersedeas and

Order Allowing Same, Bond on Writ of Error and

Supersedeas, Order Extending Time to File Record

in Appellate Court, Praecipe for Transcript on

Appeal, in the case of The United States of Amer-

ica, plaintiff, vs. E. J. Hickey, defendant. No. 434—

Criminal, this Court, and of the whole thereof as

appears from the records and files in my office at

Nome, Alaska; and further certify that the original

writ of error and the original citation in the above-

entitled cause are attached to this transcript.

Cost of transcript $14.60, paid by R. B. Milroy,

attorney for defendant.

In witness whereof, I have hereunto set my hand
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and affixed the seal of said court this 10th day of Jan-

uary, A. D. 1906.

[Seal] JNO. H. DUNN,
Clerk of the District Court of Alaska, Second Divi-

sion,

By Angus McBride,

Deputy Clerk.

Writ of Error (Original).

UNITED STATES OF AMERICA—ss.

The President of the United States, to the Honor-

able, the Judge of the United States District

Court for the Second Division of the District of

Alaska, Greeting

:

Because, in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said District Court, before you, between The

United States of America, plaintiff, and E. J. Hickey,

defendant, a manifest error hath happened, to the

great damage of the said E. J. Hickey, defendant,

as is said and appears by the petition herein.

We, being willing that error, if any hath been,

should be duly corrected, and full and speedy justice

done to the parties aforesaid in this behalf, do com-

mand you, if judgment be therein given, that then

under your seal, distinctly and openly, you send the

record and proceedings aforesaid, with all things

concerning the same, to the justices of the United

States Circuit Court of Appeals for the Ninth Cir-
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cuit, in the city of San Francisco, in the State of Cal-

ifornia, together with this writ, so as to have the

same at the said place in court on the 20th day of

December, 1905, that the record and proceedings

aforesaid being inspected, the said Circuit Court of

Appeals may cause further to be done therein to

correct those errors what of right, and according to

the laws and customs of the United States, should be

done.

Witness the Honorable MELVILLE W. FULLER,

Chief Justice of the Supreme Court of the United

States, this 20th day of November, 1905.

Attest my hand and seal of the United States Dis-

trict Court for the Second Division of the District

of Alaska, on the day and year last above written.

[Seal] JNO. H. DUNN,
Clerk of the District Court for the District of Alaska,

Second Division.

Service accepted and copy received this 20th day

of November, 1905.

HENRY M. HOYT,

U. S. District Attorney.

[Endorsed] : No. 434—Crim. In the United States

District Court, District of Alaska, Second Division.

The United States of America, Plaintiff, vs. E. J.

Hickey, Defendant? . Writ of Error. Filed in the

Office of the Clerk of the Dist. Court of Alaska, Sec-

ond Division, at Nome. Nov. 20, 1905. Jno. H.

Dunn, Clerk. By , Deputy. L.
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Citation.

UNITED STATES OF A:MERICA—ss.

The President of the United States to The United

States of America and to H. M. Hoyt, United

States Attorney for the District of Alaska, Sec-

ond Division, Greeting:

You are hereby cited and admonished to he and

appear at the United States Circuit Court of Ap-

peals for the Ninth Circuit, to be held at the city of

San Francisco, in the State of California, within

thirty days from the date of this writ, pursuant to

a writ of error filed in the clerk's office of the United

States District Court for the District of Alaska, Sec-

ond Division, wherein E. J. Hickej^ is plaintiff in

error and you are defendant in error, to show cause,

if any there be, why the judgment in the said writ

of error mentioned should not be corrected, and

speedy justice should not be done to the parties in

that behalf.

Witness, the Honorable MELVILLE W. FUL-
LER, Chief Justice of the Supreme Court of the

United States of America, this 20th day of Novem-

ber, 1905, and of the independence of the United

States the one hundred and twenty-ninth.

ALFRED S. MOORE,
Judge of the United States District Court for the

District of Alaska, Second Division.

[Seal] (Attest) : JNO. H. DUNN,
Clerk.
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Service accepted and copy received this 20th day

of November, 1905.

HENRY M. HOYT,

United States Attorne}'.

[Endorsed] : No. 434—Crim. In the United States

District Court, District of Alaska, Second Division.

The United States of America, Plaintiff, vs. E. J.

Hickey, Defendant. Citation. Filed in the Office of

the Clerk of the Dist. Court of Alaska, Second Divi-

sion, at Nome. Nov. 20, 1905. Jno. H. Dunn, Clerk.

By , Deputy, L.

[Endorsed]: No. 1346. United States Circuit*

Court of Appeals for the Ninth Circuit. E. J.

Hickey, Plaintiff in Error, vs. The United States of

America, Defendant in Error. Transcript of Kecord.

Upon Writ of Error to the United States Disti-ict

Court for the District of Alaska, Second Division.

Filed June 27, 1906.

P. D. MONCKTON,
Clerk.
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UNITED STATES CIRCUIT COURT

OF APPEALS

FOR THE NINTH CIRCUIT.

E. J. HICKEY,

Plaintiff in Error,

vs.

THE UNITED STATES OF AMERICA,

Defendant in Error.

Brief of Plaintiff in Error.

STATEMENT.

This is a criminal action brought against the plaintiff in

error, E. J. Hickey, the indictment charging him with the

crime of assault with a dangerous weapon, under section 24,

of the Penal Code of Alaska. The assault is alleged to have

been committed by the plaintiff in error striking the prosecut-

ing witness, E. E. Powell, with a revolver.

The case was tried to a jury and the plaintiff in error was

found guilty but was unanimously recommended to the fullest

clemency of the court.

It sufficiently appears from the evidence as set out in the



Bill of Exceptions, to find the following facts in the case:

The plaintiff in error, E. J. Ilickey, had been living for fonr

years past npon a certain placer mining claim known as Num-

ber 16 below on Dry Creek, and that he claimed the said claim

as his property. That prior to the first day of October, 1905,

some persons had interfered with his possession of said claim

and he had applied to the United States District Attorney's

office to have the parties arrested, but for some reason had not

succeeded in obtaining a warrant. That on the first day of

October, 1905, he was informed by a man who was living with

him in the cabin on his claim, that some men were working

on the claim in a cut that the plaintiff in error claimed to have

dug the year before. That the plaintiff in error asked four

persons to accompany him as witnesses and they proceeded to

the claim and there found the prosecuting witness with his

brother and two other men working on the claim in the cut

aforesaid, and had been there so working about an hour. That

the plaintiff in error accosted the parties, asking them what

they were doing and he was informed that they were perform-

ing annual labor upon the claim; he notified them that the

ground was his and ordered them to leave the claim. He had

a revolver in his right hand at the time and with his left hand

he shoved or pushed one man out of the cut and then went to

the prosecuting witness and while ordering him again to leave

the claim pushed him with his open left hand. The five wit-

nesses for the defense all agree that the prosecuting witness

struck the first blow and then the plaintiff in error struck back

with the revolver. The prosecuting witness, his brother and

one other witness for the prosecution testify that Hickey, the

plainiff in error, struck the first blow, using the revolver to

strike with.

The evidence also shows that the prosecuting witness was

general manager of a company that claimed the ground where

the alleged assault took place, as a mining claim known as the

Adelaide Claim.
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The plaintiff in error contends:

1st. That he owned and was in possession and had the

right of possession of the ground where the alleged assault

took place.

2nd. That he had a right to protect his possession thereto.

3rd. That he had a right to use all reasonable force neces-

sary to eject trespassers.

4th. That the prosecuting witness, his brother and two

men were trespassers on his claim.

5th. That he was only using reasonable and necessary

force when he was assaulted and struck by the prosecuting

witness.

6th. That he only used the revolver to strike back with,

and that in self defense only.

SPECIFICATION OF ERRORS.

The court erred in sustaining the objection made by the

prosecution to the following question asked the prosecuting

witness, E. E. Powell, on cross-examination, to-wit:

Question—"Is it not a fact that you attempted to buy this

ground from Mr. Hickey last fall?"

Assistant District Attorney Reagan—"I object."

The Court—"Objection sustained."

II.

The court erred in sustaining the objection made by the

prosecution to the following question asked the prosecuting

witness, E. E. Powell, on cross-examination, to-wit

:

Question—"Is it not a fact that you attempted to buy this

ground from Mr. Hickey this spring?"

Assistant District Attorney Reagan—"I object."

The Court—"Objection sustained."

(3)



III.

The court erred in sustaininpr the objection made by the

prosecution to the following: question asked the prosecuting:

witness, E. E. Powell, on cross-examination, to-wit

:

Question—"You knew you were a trespasser on the

ground?"

Assistant District Attorney Reagan—"I object; it don't

make any difference if he was a trespasser."

The Court—"Objection sustained."

IV.

The court erred in sustaining the objection made by the

prosecution to the following question asked the witness 0. M.

Powell, a witness called and sworn on behalf of the prosecu-

tion, on cross-examination, to-wit:

Question—"What did this company do in 1904?" (Refer-

ring to the Anvil Hydraulic and Drainage Company in connec-

tion with the ground where the alleged assault took place.)

V.

The court erred in sustaining the objection made by the

prosecution to the following question asked the witness 0. M.

Powell, a witness called and sworn on behalf of the prosecu-

tion, on cross-examination, to-wit:

Question
—"Did you do any work on that ground or your

company in 1903?" (Referring to the ground where the al-

leged assault took place.)

VI.

The court erred in sustaining the objection made by the

prosecution to the following question asked the witness, O. M.

Powell, a witness called and sworn on behalf of the prosecu-

tion, on cross-examination, to-wit:

Question—"How long had you been working for that com-
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pany?" (Referrinf; to the Anvil Hydraulic and Drainage

Company.)

VII.

The court erred in sustaining the objection made by the

prosecution to the following question asked the witness O. M.

Powell, a witness called and sworn on behalf of the prosecu-

tion, on cross-examination, to-wit:

Question—"You knew that your brother offered to buy this

ground from Mr. Ilickey, did you not?" (Referring to the

ground on which the alleged assault took place.)

VIII.

The court erred in sustaining the objection made by the

prosecution to the following offer of evidence made in writing

oy the plaintiff in error which said evidence the witness A.

Hines, a witness called and sworn on behalf of the plaintiff in

wror, would have testified to, to-wit:

"Offer to prove by this witness that E. E. Powell, person

"alleged to have been assaulted, on two different occasions

"admitted the title and possession of defendant to the mining

"claim whereon dispute took place and offered to purchase

"said claim from defendant."

IX.

The court erred in sustaining the objection made by the

prosecution to the plaintiff in error's location notice of placer

claim Number 16 Below on Dry Creek being admitted in evi-

dence, the said claim being the ground on which and over the

possession of which the alleged assault took place, the same

having been identified by the plaintiff in error while on the

witness stand in his own behalf; the said location notice being

in words as follows, to-wit

:
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"January 1st, 1902.

"Notice is herebj- {jiven that the imdersif^ned, in eompli-

"ance with the mining? laws of the United States and all local

"customs, do hereby locate and claim 20 acres of land for

"placer mininp: purposes, together with water rights, rights of

"way and all other rights pertaining thereto to-wit: Com-

"mencing the initial stake on which a copy of this notice is

"posted; thence running 330 ft. northerly to stake No. 1;

"thence 1320 ft. westerly to stake No. 2; thence 330 ft. south-

"erly to stake No. 3 (lower center stake) ; thence 330 ft. south-

"erly to stake No. 4; thence 1320 ft. easterly to stake No. 5;

"thence 330 ft. northerly to initial stake or place of beginning.

"This claim is situated on Dry creek, at mouth of Bourbon

"and is No. 16 below Discovery on Dry Creek.

"Located Jan. 1st, 1902, by E. J. Hickey."

"Witness: Charles Quinn."

X.

The court erred in sustaining the objection made by the

prosecution to the following question asked the plaintiff in

error while on the witness stand in his own behalf on his ex-

amination in chief, to-wit

:

Question—"When did you build the cabin on Number 16

below on Dry Creek ?

XI.

The court erred in refusing to give to the .jury the follow-

ing instruction requested in writing by the plaintiff in error,

to-wit

:

"You are instructed that within the crime of assault with

"a dangerous weapon is implied the lesser offenses of assault

"and battery and simple assault. In this case I instruct you

"that the defendant can be found guilty of either of said lesser
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"offenses, should the evidence prove to yon, beyond a reasona-

"ble doubt, that the defendant is guilty of either of said lesser

"offenses."

XII.

The court erred in refusing: plaintiff in error's recjiiest in

writing to submit four verdicts to the jury, the said request

being as follows, to-wit

:

"The defendant requests the court to submit four verdicts,

"one of guilty, one of not guilty, one of guilty of assault and

"battery, and one of guilty of assault."

XIII.

The court erred in giving the following instruction during

the course of the charge to the jury, to-wit

:

"If you believe that the defendant first assaulted E, E.

'Powell by pushing or striking the said Powell with his hand,

'and that the said Powell struck defendant with his hand or

'fist, and thereupon the defendant in turn assaulted E. E.

'Powell in the manner and with the weapon charged in the

'indictment, I say to you, that such resistance by E. E. Powell,

'if there was such, would not warrant the defendant to assault

'the said E. E. Powell with a dangerous weapon, and you

'should find the defendant guilty, provided you further find

'the use of a revolver under such circumstances to be a dan-

'gerous weapon."

XIV.

The court erred in giving the following instruction in the

course of the charge to the jury, to-wit:

"The question of title, gentlemen, has nothing to do with

"this case. If the ground was the defendant's own ground,

"and the Powells were in fact trespassers, the law of Alaska

"provides a lawful way to obtain possession of property
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'wrongfully held by another, therefore, if you find that the as-

'sault was committed as charged, you will give no heed what-

'ever as to the question as to who owned the ground."

ARGUMENT.

The first ten assignments of error above set out and relied

on by the plaintiff in error, all g-o to the following- propo-

sitions, to-wit :

1st. Can evidence of title, possession and right of posses-

sion of a mining claim be admitted in evidence as a defense

to a charge of assault with a dangerous weapon, when the af-

fray was brought on by the assaulted party going on the

ground with his men and working the same, knowing that the

accused was in possession claiming the same ?

2nd. Is not such evidence also admissible to show the ex-

tent and boundaries of the ground claimed?

3rd. Is not s^ich evidence alscL admissible to show want of

4th. Is notsucn^'evidence also admissible in extenuation

or mitigation, as well as justification?

la not 8uoh .ovidonco nlno admieeibloin oxtoniia'tion op ' miti-

gation, a& well fis JLislifieation ?—

~

The evidence shows "svithout contradiction, that the plaintiff

in error had been living on his claim, where the alleged assault

took place, for some four years prior to the day of the alleged

assault ; that at a time previous to this day some trespassers

had come upon his claim and he had applied to the U. S. Dis-

trict Attorney's office for assistance to have them removed,

but did not get such assistance ; that when he was informed on

October 1st, 1905, that some men were working on his claim,

he went personally to remove them, becaues he could not have

them removed by the arm of the law.

Taking these facts in consideration, together with the fact

that he had located the ground as a mining claim and had held
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the same by actual possession for more than three years after

his location, then to find trespassers on his ground workinj;

and holdinj; the same ajjainst him, he should be permitted as a

matter of rifjht to show his title and right to the f?round to

justify the force he first attempted to use to eject them. These

trespassers, as they certainly were to him, if they had knowl-

edge of his claim to the ground, and had attempted to purchase

the same from him, and had recognized his right thereto, were

certainly in the wrong when they would not leave on the plain-

tiff in error requesting them to do so. If they were informed

and had known for a long time prior, that the plaintiff-in-error

was in possession of and claimed the ground, then they were

in no position to attempt a scrambling possession and resist by

force the plaintiff in error's attempt to remove them. Being

the representatives of a company they deliberately made this

an occasion to have the plaintiff' in error arrested with the evi-

dent purpose of taking advantage of him while he was in the

toils of the law. If not why did they not leave when ordered

to do so by plaintiff-in-error, or when he was only using such

force as was necessary, by pushing them with his open hand,

such force as the law allows to be used to eject trespassers.

Cooley on Torts, page 167 and cases citjsd,**.^ -».:,

Greenleaf on Evidence, Vol. III., Sec. 65, pages 67 and 68.

McCarty vs. Fremont, 23 Cal. 196.

Hoag vs. Pierce, 28 Cal. 187.

Townsend vs. Briggs, 99 Cal. 481.

Goshen vs. People, 44 Pac. Rep. 503, p. 504.

State vs. Howell, 53 Pac. Rep., 314.

The prosecuting witness and his brother both testify that

the plaintiff in error struck and beat Andrew Oleson with a re-

volver before the affray between the prosecuting witness and

the plaintiff-in-error. Pages 29 and 32 of Record. But An-

drew Oleson, when testifying as a witness for the prosecution,
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empliatieally says, that tlie plainti^'-in-error did not strike him

with the gun, his fist or anything else ; that he did not do any-

thing only walk after him. Pages 34 and 35, Record. The

plaintiff-in-error says, that he did not strike Oleson or offer to

strike him. Page 39, Record. Certainly Oleson was the one

who would know best if he had been struck with the revolver,

and being a witness for the prosecution they are bound by

his testimony; the plaintiff-in-error would also know whether

he had struck or offered to strike Oleson.

On this point the testimony of the prosecuting witness and

his brother is deliberately false and shows the whole animus

of the case. Applying the maxim, "falsus in uno, falsus in

omnibus," the entire testimony of these two witnesses should

be disregarded when it is not corroborated by the evidence of

others. Their testimony regarding the Adelaide Claim and the

Anvil Hydraulic and Drainage Company owning the same, be-

ing the ground on which the difficulty took place, is not corro-

borated by any other evidence; in fact it is contradicted by

the prosecution's own witness, W. B. Eaton, who says that the

difficulty was on 16 Dry Creek. Page 36, Record. So that

from all the evidence in the case that was admitted and should

be considered, it appears that the ground belonged to the

plaintiff-in-error and that he was in the possession of the same.

The scrambling possession attempted by the prosecuting wit-

ness of not to exceed an hour in duration, was not possession

in law.

Hoag vs. Pierce, 28 Cal. 187.

The ground belonging to the plaintiff-in-error, and in his

possession, he had the right to protect his possession and

to use such force as was necessary to do so.

McClain on Criminal Law, Vol. I, Sec. 245, page 208.
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Bishop on Criminal Law, Vol. II., Soc. 37.

Wharton on Criminal Law, Vol. I., Sec. 100, 501 and 621.

Greenleaf on Evidence (14 Ed.) Vol. III., Sec. 65, papes

67-68 and note.

Cooley on Torts, pape 167 and cases cited.

Current Law, Vol. I., pagre 828, Sec. 2.

Current Law, Vol. III., page 320, Sec. 2 and cases cited.

Wallace vs. U. S., 162 U. S. 466, at page 473.

The weight of the evidence shows that the plaintiff-in-error

first requested the prosecuting witness and his men to stop

working and to depart from the ground; that when they did

not do so he proceeded to use only necessary force, by pushing

with his open hand, when he was struck by the prosecuting

witness. One struck when doing what he had a right to do

may lawfully strike back.

McClain on Criminal Law, Vol. I., Sec. 246.

Greenleaf on Evidence (14 ed.) Vol. III., See. 64.

Wharton on Criminal Law, Vol. I., See. 628.

Bishop on Criminal Law, Vol. II., Sec. 37 and 41.

When the plaintiff in error returned the blow of the prose-

cuting witness he struck with a revolver that he had in his

right hand and that was the only way in which he used the

same. Arming and preparing for encounter when doing what

he had a right to do will not preclude self defense if attacked.

McClain on Criminal Law, Vol. I., Sec. 309, page 281.

Beard v. U. S., 158 U. S. 550, at pages 558 and 559.
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He struck with the revolver, because he saw the prosecuting

witness make a movement with his right hand towards his hip

pocket and also because the two Powells were after him. The

appearances at the time governed his actions and he had a

right to act upon such appearances as they appeared to him.

The refusal of the court to instruct the jury that the crime

charged included the lesser offenses of assault and battery, and

simple assault was error and prevented the jury from bringing

in a verdict for one of such lesser offenses, which they most

probably would have done judging from their unaimous rec-

ommendation to the fullest clemency of the court.

Bishop on Criminal Law, Vol. I, Sees. 548, 777, 794-795.

Bishop on Criminal Law, Vol. II., Sec. 71.

McClain on Criminal Law, Vol. I, Sec. 271.

The same may be said of the refusal of the court to submit

the four forms of verdict to the jury as requested by plaintiff-

in-error in writing. This was to the great wrong of the plain-

tiff-in-error.

If the ground where the alleged assault took place belonged

to the plaintiff-in-error and the prosecuting witness and his

men were trespassers thereon, then the instruction of the court

set out in the XIII error above assigned was wrong. The

plaintiff-in-error under such circumstances would have the

right to use such force as pushing, and if necessary, greater

force without violating the law.

The instruction given by the court and set out in the XIV
error above assigned is wrong and to the injury of plaintiff-

in-error in two particulars, to-wit

:

1st. In saying that, "title has nothing to do with the case."

This has already been discussed herein and it is only neces-

sary to add that the reported cases show that evidence of title

is admitted without question.
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People vs. Stone, 82 Cal.36.

2nd. In denying to the owner of land the lawful right to

eject trespassers by the use of such force as is necessary.

Reference is made to the authorities heretofore cited and

particularly to Goshen vs. People, 44 Pac. 503, on the point of

not being obliged to resort to the remedies given by the law

when personal rights are violated.

For the errors shown by the record and the reasons above

assigned plaintiff-in-error asks a reversal of the judgment in

this case.

R. B. MILROY,

GEO. D. SCHOFIELD,

Attorneys for Plaintiff in Error.
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In the United States District Court for the District

of Alaska, Second Division.

THE NORTHERN MINING
AND TRADING COMPANY
(a Corporation),

Plaintiff,

vs.

THE ALASKA EXPLORA-
TION COMPANY (a Cor-

poration), J. A. JOHNSON,

and THE WILD GOOSE
MINING AND TRADING
COMPANY (a Corporation),

Defendants.

Complaint.

The plaintiff above named, complaining of the

above-named defendants and each of them, for cause

of action alleges

:

I.

That at all the times herein mentioned the plain-

tiff. Northern Mining and Trading Company, was

and noAv is a corporation duly organized and exist-

ing under and by virtue of the laws of the Territory

of New Mexico, engaged in business in the District

of Alaska.
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II.

That at all the times herein mentioned the defend-

ants The Alaska Exploration Company and the Wild

Goose Mining and Trading Company were and now

are corporations organized and existing under the

laws of the State of California, doing business in the

District of Alaska.

III.

That the jDlaintiff is, and ever since the 14th day

of October, 1901, has been, the owner in fee (subject

to the paramount title of the United States), and en-

titled to the possession as a tenant in common of an

undivided' three-sixteenths (3/16) of that certain

fractional placer mining claim situate, lying and be-

ing between claims Numbers Fifteen and Sixteen

Above Discovery on Ophir Creek, in the Council City

Recording District, in the District of Alaska, being

960 feet more or less in length and 600 feet more or

less in width, and being the same fractional placer

mining claim located by one Pierce Thomas on the

1st day of September. 1898, of which location certifi-

cate was filed for record in the office of the recorder

of the mining district in which said claim was situ-

ated, on said first day of September, 1898, and duly

recorded in volume 2 at page 60 of the records of said

Eldorado Mining District, and which amended cer-

tificate of said location was filed by said locator.



The Northern Mininy and Trading Company. 3

Pierce Thomas, in the office of the recorder of said

Eldorado Mining District, on the 1st day of October,

1901, and duly recorded in said records.

IV.

That the said fractional placer mining claim here-

in referred to, is more particularly described as fol-

lows, to wit : Commencing at a stake at the mouth of

Dutch Creek on the east side of Ophir Creek; run-

ing thence westerly 300 feet to a stake marked Cen-

ter Stake, on a small island in Ophir Creek;

thence 300 feet westerly to a stake marked

"S. W. Corner Stake"; thence 960 feet northerly to

a stake marked "N. W. Corner Stake"; thence 300

feet easterly to a stake marked "Center Stake";

thence 300 feet easterly to a stake marked "N. E. Cor-

ner Stake"; thence 960 feet southerly to the S. E.

corner stake and the place of beginning ; said south-

erly center stake being about 1,500 feet north of the

southerly initial stake of claim No. 15 on Ophir

Creek, and the said northerly center stake being

about 1,500 feet south from the northerly and initial

stake of claim No. 16 on Ophir Creek—in the Council

City Recording District, in the District of Alaska.

V.

That the nature of the plaintiff's estate in the said

fractional placer mining claim hereinbefore referred

to and described, is as follows

:
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That on the said 1st day of September, 1898, the

said Pierce Thomas peaceably and lawfully entered

upon the land embraced within the boundaries of the

said fractional placer mining claim as hereinbefore

described, while the said land was a part of the vacant

and unclaimed public mineral land of the United

States, and made a discovery of gold therein, and

took possession thereof and located the same as a

fractional placer mining claim, in accordance with

the laws of the United States and the local rules and

regulations of the miners in the Eldorado Mining

District, in which said claim was situated; that the

said location was made by said locator, Pierce

Thomas, by exploring said claim and making a dis-

covery of gold thereon as aforesaid, and by marking

the said location plainly upon the ground so that its

boundaries could be readily traced, by the erection

of substantial posts and monuments at the four cor-

ners and the center of the end lines thereof; and

by thereafter filing, upon the same date, in the office

of the recorder of the said Eldorado Mining District,

wherein said claim was situated, a certificate of his

said location, containing the name of the locator, to

wit. Pierce Thomas ; the date of the location, to wit,

the 1st day of September, 1898, and such a descrip-

tion of the said fractional placer mining claim so lo-

cated, with reference to natural objects and perma-

nent monuments, that the same could be easily iden-
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tified, and which said certificate of location was there-

upon duly recorded in volume 2 at page 60 of the

said records.

That thereafter, to wit, on the 14th day of October,

1901, for a valuable consideration, the said Pierce

Thomas, by a good and sufficient deed of conveyance,

sold and conveyed to the plaintiff, The Northern Min-

ing and Trading Comj)any, an undivided three-six-

teenths (3/16) of the said fractional placer mining

claim and location, and the plaintiff is and ever since

said 14th day of October, 1901, has been the owner

of said undivided three-sixteenths (3/16) of said

claim and location.

VI.

That on or about the 1st day of November, 1901,

the said defendants wrongfully and unlawfully en-

tered upon and took possession of the said fractional

mining claim and premises, and ousted and ejected

the plaintiff therefrom, and from the whole thereof,

and w^rongfully witliholds the same and the w^hole

thereof from the plaintiff, to the plaintiff's damage

in the sum of ten thousand dollars.

Wherefore the plaintiff prays judgment against

the said defendants and each of them, for the posses-

sion of the said undivided three-sixteenths (3/16) of

the said fractional placer mining claim and location,

and that the plaintiff is the owner and entitled to the

possession thereof ; for the simi of ten thousand dol-
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lars as damages for the wrongful withholding thereof

from plaintiff, and for the plaintiff's costs and dis-

bursements herein.

IRA D. ORTON,

Attorney for Plaintiff.

District of Alaska,

Nome Precinct,-^ss.

I, 0. A. Ferrin, being first duly sworn, depose and

say : That I am the managing ageiit of the Northern

Mining and Trading Company (a corporation), the

plaintiff named in the foregoing complaint; that I

have read the said complaint and know the contents

thereof, and that I believe the same to be true.

C. A. FERRIN,

Subscribed and sw^orn to before me the 18tli day

of August, 1903.

[Notarial Seal] JAS. W. BELL,

Notary Public in and for the District of Alaska.

[Endorsed] : No. 979. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. Northern Mining and Trading Company,

Plaintiff, vs. Alaska Exploration Company et al.,

Defendants. Complaint. Filed in the Office of the

Clerk of the U. S. Dist. Court, Alaska, Second Divi-

sion, at Nome, Alaska. Aug. 20, 1903. Geo. V.

Borchsenius, Clerk. By R. T. Reber, Deputy Clerk.

Ira D. Orton, Attorney for Plaintiff. Reber.
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In the United States Distriet Court for the District

of Alaska, Second Division.

THE NORTHERN MINING
AND TRADING COMPANY
(a Corporation),

Plaintiff,

vs.

THE ALASKA EXPLORA-
TION COMPANY (a Cor-

poration), eJ. A. JOHNSON,
and THE WILD GOOSE
MINING AND TRADING
COMPANY (a Corporation),

Defendants.

Summcns.

The United States of America, to the Alaska Ex-

ploration Company (a Corporation), and J. A.

Johnson , and the Wild Goose Mining and Trad-

ing Company, a Corporation

:

You and each of you are hereby required to appear

within thirty days from the date of the service of this

summons upon you (exclusive of the day of service),

and answer the complaint of the plaintiff in the

above-entitled action, or judgment for want thereof

will be taken against you. And take notice further

that in case you fail to answer the said complaint, the
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plaintiff will apply to the court for the relief de-

manded therein.

Witness, the Honorable ALFRED S. MOORE,
Judge of the said United States District Court for

the District of Alaska, Second Division, and the seal

of said Court, affixed at the city of Nome in said

division and district, the 20th day of August, A. D.

1903.

[Seal of Court] GEO. Y. BORCHSENIUS,
Clerk.

By R. T. Reber,

Deput}^ Clerk.

United States of America,

District of Alaska,

Second Division,—ss.

I hereby certify that I received the annexed sum-

mons on the 20th day of August, 1903 ; and thereafter,

on the 21st day of August, 1903, I served the same,

at Nome, Alaska, upon the Wild Goose Mining and

Trading Company (a corporation), one of the de-

fendants named therein, by delivering to and leaving

with Theophilus Allen, the duly authorized agent of

said company, a copy thereof, together with a certi-

fied cop3^ of the complaint filed therein, and upon the

Alaska Exploration Company (a corporation), one

of the defendants named therein, by delivering to

and leaving with W. H. Dohnnan, the dul}^ au-
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tliorized agent of said company, a copy thereof, to-

gether with a certified copy of the complaint filed

therein

;

That after due and diligent search I was unable to

find the defendant, J. A. Johnson, within the Dis-

trict of Alaska.

Returned this 11th day of September, 1903.

FRANK H. RICHARDS,

United States Marshal.

By John H. D. Bouse,

Deputy.

MARSHAL'S COSTS.

2 services $12.00

Expense 2.00

$14.00

[Endorsed] : No. 979. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. Northern Mining and Trading Company,

Plaintiff, vs. Alaska Exploration Company et al.,

Defendants. Summons. Filed in the Office of the

Clerk of the U. S. Dist. Court, Alaska, Second Divi-

sion, at Nome, Alaska. Sept. 11, 1903. Geo. V.

Borchsenius, Clerk. By G. J. Lomen, Deputy Clerk.

Ira D. Orton, Attorney for Plaintiff. (1357)

GJL
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In the United States District Court for the District

of Alaska, Second Division,

THE NORTHERN MINING
AND TRADING COMPANY
(a Corporation),

Plaintiff,

vs.

THE ALASKA EXPLORA-
TION COMPANY (a Cor-

poration), J. A. JOHNSON,

and THE WILD GOOSE
MINING AND TRADING
COMPANY (a Corporation),

Defendants.

Answer of Alaska Exploration Company.

Now f'omes the defendant Alaska Exploration

Company and for its separate answer to plaintiff's

complaint

:

I.

Denies all the allegations contained in paragraph

three of plaintiff's complaint.

II.

Denies that plaintiff has now or ever had any in

the fractional placer mining claim described in para-

graph five of plaintiff's complaint, or any interest

in any part of said claim. Denies, that on the 14th



The Northern Mining and Trading Company. 11

day of October, 1901, or at any other time or at all

the said Pierce Thomas mentioned in plaintiff's

complaint, by a good or sufficient deed of convey-

ance or any deed of conveyance, sold or conveyed to

the plaintiff, the Northern Mining and Trading Com-

pany an midivided 3/16 of said fractional jjlacer min-

ing claim or any portion of said fractional mining

claim. Denies that plaintiff is now or ever since the

14th day of October, has been, or at any time was

the owner of an undivided three-sixteenths (3/16)

or any portion of said fractional placer mining claim

or location.

III.

Denies all the allegations contained in paragraph

six of plaintiff's complaint.

And for a further and separate answer to plain-

tiff's complaint, this answering defendant alleges:

I.

That at all times herein mentioned and since the

19th day of March, 1901, the said defendant, Alaska

Exploration Company has been the owner in fee,

subject to the paramount title of the United States,

and entitled to the immediate and exclusive posses-

sion of all the property described and mentioned in

plaintiff's complaint, to wit: The A. E. fraction, or

number, 151/2 Ophir Creek, in said District, and as

such owner was in the possession of said premises.
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and not otherwise. That said ownership and pos-

session was based on the said location of the said

Pierce Thomas of the date of September 1st, 1898,

the certificate of which is recorded in the of&ce of

the recorder of said District on September 1st, 1898,

in vol. 1, at page 150, and ever since has been such

owner and entitled to the possession until the sixth

daj' of August, 1903.

II.

That on said 6th day of August, 1903, and before

the connnencement of this action, this answering de-

fendant sold, transferred, parted mth and relin-

quished all the claim, right, title, and interest, that

this defendant had to all of the said A. E. fraction

or number 15-(/2 Ophir Creek to its codefendant, the

Wild Goose Mining and Trading Companv, and ever

since said 6th day of August, 1903, this defendant

has had no interest in said pro^Derty, and now has

no interest in said property.

Wherefore, this answering defendant prays that

the complaint as to it be dismissed. And this de-

fendant recover its costs.

JEFFREYS & SULLIVAN,

Attorneys for Defendant Alaska Exploration Com-

pany.
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United States of America,

District of Alaska,—ss.

I, W. H. Dohrmann being first duly sworn, depose

and say, that I am the managing agent of the defend-

ant Alaska Exploration Company in the above-en-

titled action, and that the foregoing answer is true.

W. H. DOHRMANN.

Subscribed and sworn to before me this 14th day

of Sept. 1903.

[Notarial Seal] M. L. SULLIVAN,

Notary Public for the District of Alaska.

United States of America,

District of Alaska,

I, , Attorney, do hereby certify that

I have prepared the foregoing copy of

and have carefully compared the same with the

original thereof ; that it is a correct transcript there-

from and of the whole thereof.

, Alaska, dated the day of

, 190

Service of a copy of the foregoing answer ad-

mitted at Nome, Alaska, this 19th da}' of Sept. 1903.

IRA D. ORTON,
Attorney for Plaintiff.

[Endorsed] : 979. In the District Court of the

United States for the District of Alaska, Second Di-
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vision. Northern Mining and Trading Co., Plain-

tiff, vs. Alaska Exploration Company et al.. Defend-

ants. Answer of Defendant Alaska Exploration

Company. Filed in the Office of the Clerk of the

U. S. Dist. Court, Alaska, Second Division, at Nome,

Alaska. Sept. 19, 1903. Geo. V. Borchsenius,

Clerk. By G. J. Lomen, Deputy Clerk. Jeffreys

& Sullivan, Attorneys for Defendant Alaska Explo-

ration Compan3\ G. J. L.

In the United States District Court in and for the Dis-

trict of Alaska^ Second Division.

THE NOETHERN MINING
AND TRADING COMPANY
(a Corporation),

Plaintiff,

vs.

THE ALASKA EXPLORA-
TION COMPANY (a Cor-

poration), J. A. JOHNSON,

and THE WILD GOOSE
MINING AND TRADING
COMPANY (a Corporation),

Defendants.
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Answer of Wild Goose Mining and Trading Company.

Comes now tlie defendant the AVild Goose Mining

and Trading Company, a coi^oration, defendant,

and makes the following answer to the complaint of

tlie plaintiff herein

:

I.

Defendant denies that it has any knowledge or in-

formation sufficient to form a belief as to the matters

and things alleged in paragraph 1 of said complaint.

II.

Defendant denies each and every allegation con-

tained in paragraph 3 of said complaint.

III.

Defendant denies each and every allegation con-

tained in that part of paragraph 5 of said complaint

which reads as follows:

*'That thereafter, to wit, on the 14th day of Oc-

tober, 1901, for a valuable consideration, the said

Pierce Thomas, by a good and sufficient deed of con-

veyance, sold and conveyed to the i^laintiff, the

Northern Mining and Trading Company, an undi-

vided three-sixteenths (3/16) of the said fractional

placer mining claim and location, and the plaintiff

is and ever since said 14th day of October, 1901,

has been the owner of said undivided three-sixteenths

(3-16) of said claim and location."
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IV.

Defendant denies each and every allegation con-

tained in the 6th paragraph of said complaint.

V.

Defendant affiiTiiatively alleges that the said de-

fendant is now and was at the time of the commence-

ment of plaintiff's action, the owner in fee, subject

only to the paramount title of the United States, of

all the property described in the complaint, by rea-

son of and through various mesne conveyances from

the said Pierce Thomas of the whole of the said prop-

erty. Wherefore demandant demands judgment

that plaintiff's action be dismissed and for costs and

disbursements.

C. S. JOHNSON,
SULLIVAN & FINK and

A. J. DALY,

Attorneys for Defendant Wild Goose Mining and

Trading Co.

The United States of America,

District of Alaska,—ss.

Theo. Allen, being first duly sworn, on his oath

deposes and says : I am the general manager of the

Wild Goose Mining and Trading Company in the

District of Alaska ; I have read the foregoing answer,

know the contents thereof, and the allegations con-

tained therein are true.

THEO ALLEN.
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Subscribed in my presence and sworn to before me

this 2d day of October, 1903.

[Notarial Seal] ALFRED J. DALY,

Notary Public in and for the District of Alaska, Re-

siding at Nome.

Service of a true copy of the within answer is here-

by accepted this 2d day of Oct., 1903.

IRA D. ORTON,

Attorney for Plaintiff.

SULLIVAN & FINK,

Attorneys for

[Endorsed] : No. 979. In United States District

Court for the Second Division of the District of

Alaska. The Northern Mining and Trading Co.,

Plaintiff, vs. The Alaska Exploration Co. et al., De-

fendant. Answer of the Wild Goose Mining and

Trading Co. Sullivan & Fink, Chas. S. Johnson,

A. J. Daly, Attorneys for . Filed in

the Office of the Clerk of the U.. S. Dist. Court,

Alaska, Second Division, at Nome, Alaska. Oct.

2, 1903. Geo. V. Borchsenius, Clerk. By G. J.

Lomen, Deputy Clerk. G. J. L.
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In the United States District Court in and for the Dis-

trict of Alaska, Second Division, Nome Pre-

cinct.

THE NORTHERN MINING
AND TRADING COMPANY
(a Coi^poration),

Plaintiff,

vs.

THE ALASKA EXPLORA-
TION COMPANY, J. A.

JOHNSON and THE WILD

GOOSE MINING AND
TRADING COMPANY (a

Corporation),

Defendant.

Reply to Answer of Alaska Exploration Company.

Comes now the plaintiff in the above-entitled ac-

tion and for reply to the answer of the Alaska Ex-

ploration Company, says:

I.

Denies each and every allegation in paragraph

one of the further and separate answer of the de-

fendant, the Alaska Exploration Company.
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II.

For reply to paragraph two of said further and

separate answer, the said plaintiff denies that it has

any knowledge or information sufficient to form a

belief as to the allegations of said paragraph two of

said further and separate answer and basing its de-

nial upon that ground, denies each and every allega-

tion in said paragraph two in said further and sepa-

rate answer.

IRA D. ORTON,

Attorney for Plaintiff.

Service of the foregoing reply is admitted and

verification w^aived.

JEFFREYS & SULLIVAN,

Attys. for A. E. Co. Dft.

[Endorsed] : 979. In the U. S. District Court in

and for the Dist. of Alaska, Second Division. The

Northern Mining and Trading Company (a Corpora-

tion), Plaintiff, vs. The Alaska Exploration Co.,

J. A. Johnson, and the Wild Goose Mining and Trad-

ing Co., Defendant. Reply to Answer of Deft. A. E.

Co. Filed in the Office of the Clerk of the U. S.

Dist. Court, Alaska, Second Division, at Nome,

Alaska. Oct. 7, 1903. Geo. Y. Borchsenius, Clerk.

By G. J. Lomen, Deputy Clerk. G. J. L.
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In the United States District Court for the District

of Alaska, Second Division.

NORTHERN MINING AND
TRADING COMPANY,
(a Corporation),

Plaintiff,

vs.

ALASKA EXPLORATION
COMPANY (a Corporation),

J. A. JOHNSON and WILD
GOOSE MINING AND
TRADING COMPANY (a

Corporation),

Defendant.

Reply to Answer of Defendant Wild Goose Mining and Trad-

ing Company.

Comes now the plaintiff in the above-entitled ac-

tion and for its reply to the separate answer of the

Wild Goose Mining and Trading Company, a cor-

poration, defendant, denies each and every allega-

tion of paragraph 5 of said answer.

IRA D. ORTON,

Attorney for Plaintiff.

United States of America,

District of Alaska,—ss.

Ira D. Orton being first duly sworn, deposes and

says that he is the agent of the plaintiff in the above-
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entitled action duly appointed and designated upon

whom service of process may be made within the Dis-

trict of Alaska ; that he has read the above and fore-

going reply, knows the contents thereof and believes

the same to be true.

IRA D. ORTON.

Subscribed and sworn to before me this 6th day of

October, 1903.

[Seal] VIOLA C. ORTON,
Notary Public, District of Alaska.

Service admitted Oct. 7, 1903.

C. S. JOHNSON and

A. J. DALY,

Per L. S. Kerr.

[Endorsed] : 979. U. S. Dist. Court, Dist. of

Alaska, Second Division. Northern Mining and

Trading Company, Plaintiff, vs. The Alaska Ex-

ploration Company et al.. Defendants. Reply to An-

sw^er of Defendant Wild Goose Mining and Trading

Company. Filed in the Office of the Clerk of the U. S.

Dist. Court, Alaska, Second Division, at Nome,

Alaska. Oct. 7, 1903. Geo. V. Borchsenius, Clerk.

By G. J. Lomen, Deputy Clerk. G. J. L.
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In the United States District Court for the District

of Alaska, Second Division.

NORTHERN MINING AND
TRADING COMPANY,

Plaintiff,

vs.

ALASKA EXPLORATION
COMPANY, and THE WILD
GOOSE MINING AND
TRADING COMPANY.

Defendants.

Stipulation Amending Pleadings.

It is here])y stipulated by and between the parties

hereto that the comi)laint of the plaintiff in the

above-entitled action may be amended by striking

out of paragraph six thereof the words "to the plain-

tiff's damage in the sum of ten thousand dollars" and

by striking from the prayer of said complaint the

prayer for damages.

It is further stipulated that the answers and re-

plies to said cause be amended accordingly.

It is further stipulated that that part of plaintiff's

cause of action wherein it claims damages in the sum

of ten thousand dollars for the wrongful withholding

of the premises described in plaintiff's complaint

may be dismissed without prejudice to the plaintiff
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to hereafter institute such suit or suits in relation

thereto as it may desire.

Dated, Nome, Alaska, July 21st, 1905.

S. T. JEFFREYS,

Attorney for the Defendant Alaska Exploration

Company.

C. S. JOHNSON,
A. J. DALY,

GORDON HALL,

ALBERT FINK,

Attornej^s for Defendant Wild Goose Mining and

Trading Co.

,

IRA D. ORTON,

Attorney for Plaintiff.

[Endorsed] : No. 979. Original. In the United

States District Court for the District of Alaska, Sec-

ond Division. Northern Mining & Trading Com-

pany, Plaintiff, vs. Alaska Exploration Company and

the Wild Goose Mining & Trading Company, De-

fendant. Stipulation Striking from Complaint as

to Damages. Filed in the Office of the Clerk of the

U. S. Dist. Court, Alaska, Second Division, at

Nome, Alaska, Jul. 24, 1905. Geo. V. Borch-

senius, Clerk. By Angus McBride, Deputy Clerk.

Ira D. Orton, Attorney for Plaintiff.
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In the United States District Court in and for the

District of Alaska, Second Division.

NORTHERN MINING AND
TRADING COMPANY,

Plaintiff,

vs.

ALASKA EXPLORATION
COMPANY and THE WILD
GOOSE MINING AND
TRADING COMPANY,

Defendants.

Order to Amend Pleadings.

It appearing to the Court that the plaintiff and the

defendants in the above-entitled action have entered

into the following stipulation, to wit

:

"In the United States District Court for the District

of Alaska, Second Division.

NORTHERN MINING AND
TRADING COMPANY,

Plaintiff,

vs.

ALASKA EXPLORATION
COMPANY and THE WILD
GOOSE MINING AND
TRADING COMPANY,

Defendants.
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It is hereby stipulated by and between the parties

hereto that the complaint of the plaintiff in the above-

entitled action may be amended by striking out of

paragraph six thereof the words 'to the plaintiffs'

damage in the sum of ten thousand dollars' and by

striking from the prayer of said complaint the prayer

for damages. •

It is further stipulated that the answers and re-

plies to said cause be amended accordingly.

It is further stipulated that that part of plaintiff's

cause of action wherein it claims damages in the simi

of ten thousand dollars for the wrongful witliliolding

of the premises described in plaintiff's comj^laint

may be dismissed without prejudice to the plaintiff

to hereafter institute such suit or suits in relation

thereto as it may desire.

Dated Nome, Alaska, July 21, 1905.

S. T. JEFFREYS,
Attorney for the Defendant Alaska Exploration

Company.

C.S.JOHNSON,
A. J. DALY,

GORDON HALL,
ALBERT FINK,

Attorneys for Defendant Wild Goose Mining and

Trading Co.

IRA D. ORTON,
Attorney for Plaintiff."
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Now, therefore, in consideration of said stipulation

it is hereby ordered that plaintiff's complaint be

amended by striking out of paragraph six the words

"to the plaintiff's damage in the sum of ten thousand

dollars," and striking from the prayer in said com-

plaint, the prayer for damages.

It is further ordered that the answers and replies

in said cause be amended accordingly.

It is further ordered that plaintiff's cause of ac-

tion wherein it claims damages in the sum of

$10,000.00, for the wrongful withholding of the prem-

ises described in plaintiff's complaint be, and the

same is hereby, dismissed without prejudice to plain-

tiff to hereafter institute such suit or suits in relation

thereto as it may desire.

Done in open court this 24th day of July, 1905.

ALFEED S. MOOBE,

U. S. District Judge.

[Endorsed] : No. 979. In the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion. Northern Min. & Trading Co., Plaintiff, vs.

Alaska Exploration Co. et al. Defendant. Order.

Filed in the Office of the Clerk of the U. S. Dist:

Court, Alaska, Second Division, at Nome, Alaska,

July 24, 1903. Geo. V. Borchsenius, Clerk. By An-

gus McBride, Deputy Clerk. Albert Fink, Attorney

for . Vol. 3, Orders and Judgments, Page 384.
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/;/ t/ie United States District Court for the District

of Alaska, Second Division.

THE NORTHERN MINING
AND TRADING COMPANY,

Plaintiff,

vs.

THE ALASKA EXPLORA-
TION COMPANY and THE
WILD GOOSE MINING
AND TRADING COMPANY,

Defendants.

Motion to Instruct Jury for Plaintiff.

Comes now the plaintiff in the above-entitled ac-

tion and requests the Court to instruct the jury as

follows

:

The jury are instructed to find a verdict in favor

of the plaintiff and against the defendants in the fol-

lowing form

:

We, the jury in the above-entitled action find a

verdict in favor of the plaintiff and against the de-

fendants, and we further find that the plaintiff is,

and has been, since the 14th day of October, 1901, the

owner of undivided three-sixteenths of the placer

mining claim described in plaintiff's complaint, by

virtue of a location thereof made b.v Pierce Thomas

September 1st, 1898, and a conveyance thereof to the
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plaintiff executed and delivered on the 14tli day of

October, 1901.

Dated August 1st, 1905.

Foreman.

IRA D. ORTON,

For Plff

.

Above motion granted.

Aug. 1/05.

ALFRED S. MOORE,
Dist. Judge.

[Endorsed] : No. 979. Northern Mining & T. Co.

vs. Alaska Exploration Co. et al. Motion for Order

to Direct Verdict and Order Filed in the Office of

the Clerk of the U. S. Dist. Court, Alaska, Second

Division, at Nome, Alaska, Aug. 1, 1905. Geo. V.

Borchsenius, Clerk. B}^ Angus McBride, Deputy

Clerk.
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In the United States District Court, Second Division,

District of Alaska.

THE NORTHERN MINING
AND TRADING COMPANY,

Plaintiff,

vs.

THE ALASKA EXPLORA-
TION COMPANY and THE
WILD GOOSE MINING
AND TRADING COMPANY,

Defendants.

Verdict.

We, the jury in the above-entitled action, find a

verdict in favor of the plaintiff and against the de-

fendants, and we further find that the plaintiff is,

and has been, since the 14th day of October, 1901,

the owner of an undivided three-sixteenths of the

placer mining claim described in plaintiff's com-

plaint, by virtue of a location thereof made by Pierce

Thomas, September 1st, 1898, and a conversance

thereof to the plaintiff executed and delivered on the

14th day of October, 1901.

Dated August 1st, 1905.

D. H. TRAPHAGEN,
Foreman.
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[Endorsed] : No. 979. In the District Court, Dis-

rict of Alaska, Second Division. Northern Mining &

Trad. Co. vs. Alaska Exj^loration Co. et al. Verdict.

Filed in the Office of the Clerk of the U. S. Dist. Court,

Alaska, Second Division, at Nome, Alaska. Aug. 1,

1905. Geo. V. Borchsenius, Clerk. By Angus Mc-

Bride, Deput}^ Clerk. McB.

United States District Court, District of Alaska, Sec-

ond Division.

NORTHEEN MINING AND
TRADING COMPANY,

Plaintiff,

vs.

ALASKA EXPLORATION
COMPANY et al.,

Defendants.

Motion for New Trial.

Comes now the defendant, the Alaska Explora-

tion Company, in the above-entitled action, and

moves the Court for an order setting aside the ver-

dict of the jury, rendered in said action, for the ]3lain-

tiff and against the defendant, and grant a new trial

in said cause upon the following ground

:

Error in law occurring at the trial and duly ex-

cepted to, in this, that the Court erred in excluding
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as evidence a certain certified transcript, by the Com-

missioner of the Council City Recording District,

purporting to ho a copy of a deed from Pierce

Thomas, to Christopher Kiniber.

S. T. JEFFREYS,

Attorney for Defendant.

Service accepted Aug. 3, 1905, at Nome, Alaska.

IRA D. ORTON,

Atty. for Plff.

[Endorsed] : No. 979. In the United States Dist.

Court for the District of Alaska, Second Division.

Northern Mining and Trading Co. vs. Alaska Explo-

ration Company et al. Motion for New Trial. Filed

in the Office of the Clerk of the U. S. Dist. Court,

Alaska, Second Division, at Nome, Alaska. Aug 3,

1905. Geo. V. Borchsenius, Clerk. By Angus Mc-

Bride, Deputy Clerk. L. S. T. Jeffreys, Attorney

Deft.
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In the United States District Court for the District

of Alaska, Second Division.

NORTHERN MININCr AND
TRADING COMPANY,

Plaintiff,

vs.

ALASKA EXPLORATION
COMPANY (a Corporation),

J. A. JOHNSON, and THE
WILD GOOSE MINING
AND TRADING COMPANY
(a Corporation),

Defen<lants.

Order Overruling Motion for New Trial.

This case coming on regiilarly to be heard upon

the defendant's motion to set aside the verdict of

the jury and for a new trial, and the same having by

agreement of counsel been submitted without argu-

ment, and the Court having duly considered the same,

it is ordered that the motion for a new trial and to

set aside the verdict be, and the same is, hereby over-

ruled.

Nome, Alaska, August 17, 1905.

ALFRED S. MOORE,
Dist. Judge.
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[Endorsed] : No. 979. Northern Min. and Trading

Co. \'s. Alaska Exploration Co. Order Overruling

Motion for New Trial. Filed in the Office of the

Clerk of the U. S. Dist. Court, Alaska, Second Divi-

sion, at Nome, Alaska. Aug. 17, 1905. Geo. V.

Borchsenius, Clerk. By Angus McBride, Deputv

Clerk. Vol. 3, Orders and Judgments, Page 450.

/;/ tJic United States District Court for the District

of Alaska, Second Division.

THE NORTHERN MINING
AND TRADING COMPANY
(a Corporation),

Plaintiffs,

vs.

THE ALASKA EXPLORA-
TION (a Corporation), and

J. A. JOHNSON, and THE
WILD GOOSE MINING
AND TRADING COM-

PANY,
Defendants.

Judgment.

The above-entitled action having been regidai'l\'

tried before the Court sitting with a jury at the

present special term of said court, which was begim



34 The Alaska Exploration Company vs.

and held in the town of Nome, District of Alaska,

commencing July 17th, 1905, and is still in session,

and the jury having returned a verdict in the follow-

ing words:

''In the United States District Court fof' the District

of Alaska, Second Division.

THE NORTHERN MINING
AND TRADING COMPANY,
(a Corporation,)

Plaintiff,

vs.

THE ALASKA EXPLORA-
TION COMPANY (a Corpo-

ration), and J. A. JOHNSON
and THE WILD GOOSE
MINING & TRADING COM-

PANY,

Defendants.

We, the jury in the above-entitled action, find a

verdict in favor of the plaintiff and against the de-

fendants, and we further find that the plaintiff is, and

has been, since the 14th day of October, 1901, the

owner of an undi^dded three-sixteenths of the placer

mining claim described in plaintiff's complaint, by

virtue of a location thereof made by Pierce Thomas,

September 1st, 1898, and a conveyance thereof to the
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l^laintiff executed and delivered on the 14th day of

October, 1901.

Dated August 15th, 1905.

D. H. TRAPHAGEN,
Foreman."

And by stipulation in writing of the parties to

said action filed herein the complaint having been

amended by striking out the allegation and prayer

for damages, said amendment to be without preju-

dice to further or other action or actions for said

damages against the defendants.

By virtue of the law and the premises aforesaid it

is by the Court

Considered, ordered and adjudged, that the plain-

tiff is the owner of an undivided three-sixteenths of

that certain placer mining claim situated in the Coun-

cil City Recording District, District of Alaska, men-

tioned in the complaint and described as follows

:

Commencing at a stake at the mouth of Dutch

Creek on the east side of Ophir Creek; running

thence westerly 300 feet to a stake marked center

stake, on a small island in Ophir Creek; thence 300

feet westerly to a stake marked " S.W. Corner stake"

;

thence 960 feet northerly to a stake marked "N. W.

Corner Stake"; thence 300 feet easterly to a stake

marked "Center Stake '^ thence 300 feet easterly to

a stake marked "N. E. Corner stake"; thence 960

feet southerly to the southeast corner stake ; and the
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place of beginning. Said southerly center stake be-

ing about 1,500 feet north of the southerly initial

stake of claim No. 15 on Ophir Creek, and the said

northerly center stake being 1,500 feet from the

northerly and initial stake of claim No. 16, on Ophir

Creek in the Council City Recording District, in the

District of Alaska. That the said plaintiff has been

since October 14th, 1901, such owner by virtue of a

valid location of said claim by one Pierce Thomas,

on September first, 1898, and a conveyance of an un-

divided three-sixteenths thereof to plaintiff made

October 14th, 1901; that plaintiff is and has been

since Octx)ber 14th, 1901, entitled to the possession

of said undi^dded three-sixteenths of said claim, and

it is therefore

Ordered and adjudged that plaintiff have and re-

cover from defendants the possession of an undivided

three-sixteenths of said placer mining claim and its

costs of suit taxed at dollars.

It is further considered, ordered and adjudged that

this action and judgment shall be without prejudice to

plaintiff 's right to commence and prosecute against

defendants or any of them such actions for damages

for withholding possession of said claim or for tres-

pass thereon or for gold or other precious metals

taken therefrom as plaintiff may deem advisable, and

that as to the defendant Johnson this action be dis-f
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missed, and last mentioned defendant not having been

seiTed.

Done in open court this 11th day of September,

1903.

ALFRED S. MOORE,

Judge of the U. S. District Court, District of Alaska,

Second Division.

O. K.—S. T. JEFFREYS.

[Endorsed] : No. 979. Original. In the United

States District Court for the District of Alaska, Sec-

ond Division. Northern Mining and Trading Com-

pany (a CorjDoration), Plaintiff, vs. Alaska Explo-

ration Company (a Corporation) et al., Defendant.

Judgment. Filed in the Office of the Clerk of the

U. S. Dist. Court, Alaska, Second Division, at Nome,

Alaska. Sept. 11, 1905. Jno. H. Dunn, Clerk. By

Angus McBride, Deputy Clerk. Ira D. Orton, At-

torney for Plaintiff. J. D. 1, page 235. Recorded

Vol. 3, Orders and Judgments, p. 486.
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In tin' United States District Court in and for the

District of Alaska, Second Division.

NORTHERN MINING AND
TRADING CO. (a Corpora-

tion),

Plaintiff,

vs.

ALASKA EXPLORATION
COMPANY (a Corporation),

and WILD GOOSE MINING
AND TRADING COMPANY
(a Coi'poration)

,

Defendants.

Bill of Exceptions.

Be it remembered that the above-entitled action

was tried before the Court and a jury on Monday, the

31st day of July, A. D. 1905.

Ira D. Orton, Esq., appearing as plaintiff's attor-

ney, and S. T. Jeffreys, Esq., appearing as defend-

ant 's attorney. The following proceedings were had

:

Mr. PIERCE THOMAS was called as a witness

on behalf of the plaintiff and after having been duly

sworn testified as follows

:

That he staked the fraction in controversy about

the first of September, 1898.
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(Testimony of Mr. Pierce Thomas.)

That he marked the boundaries of the claim with

five stakes, a stake placed at each of the four corners

of said claim, and the initial stake ; and recorded the

notice of the location signed by himself, describing

the claim and the date of the location, and filed the

same with the recorder's office, for the Eldorado Dis-

trict, at that time, now the Council City District;

that a Mr. Blake was recorder of said district.

That he discovered gold within the boundaries of

said claim. That in 1901, he filed an amended notice

of location ; that he delivered a deed to Mr. Backus,

president of the Northern Mining and Trading Com-

pany, the plaintiff herein, conveying a three-six-

teenths interest to said claim described in the com-

plaint, to the said company, said deed being

in regular form, properly signed, acknowledged

and recorded October 4th, 1902, was introduced in

evidence and read to the jury.

On the cross-examination of Mr. Pierce Thomas, a

wdtness produced on behalf of the plaintiff, the fol-

lowing questions were asked by Mr. Jeffreys

:

Q. At the time that you staked this claim, had

you a grubstake agreement with the Alaska Explo-

ration Company, by which they were to receive five-

eighths interest in all of your locations ?

Mr. ORTON.—Objected to because it is not

pleaded in the answ^er, and is incompetent, irrelevant
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(Testimony of Mr. Pierce Thomas.)

and inmiaterial, and if there were any such agree-

ment, if it were in writing, the writing is the best evi-

dence of its terms ; furthermore, that it is not within

the issues of the case.

The COURT.—Objection sustained.

(To which exception was duh^ taken and allowed

by the Court.)

Q. Mr. Thomas, did you ever make any other

transfers of this propert}^, prior to the transfer to

the Northern Mining and Trading Company, the

plaintiff herein ?

Mr. ORTON.—That is objected to as incompetent,

irrelevant and immaterial, and also because it is not

the proper way to prove a transfer, hy oral evidence

of the man who is claimed to have made it.

The COURT.—Objection sustained.

(To which exception was duly taken and allowed

by the Court.)

(Paper handed witness.)

Q. Please examine this paper I noW' show you,

Mr. Thomas, carefully. Did you ever see this paper

before ?

Mr. ORTON.—I object to any such questions be-

ing asked, until the paper is first shown to me. I

also object because it is not to be presumed that the

witness ever saw this paper before; the paper don't
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(Testimony of Mr. Pierce Thomas.)

purport to have been signed by this witness at all;

it purports to be a copy of a certain paper, and it is

immaterial whether he has ever seen that particular

paper ])efore or not. It purports only to be a certi-

^ed copy. It is not to be presumed that the witness

ever saw a certified copy of any paper, and it don't

tend to effect its admissibility one way or another,

whether he did or not.

The COURT.—Objection sustained as going to this

particular piece of paper.

(To which exception was duly taken and allowed

])y the Court.)

Q. Did you ever see the original paper of which

this pui'poi'ts to be a copy, Mr. Thomas *?

Mr. ORTON.—That is objected to as incompetent,

irrelevant and immaterial. Counsel is presuming

that there is an original of that paper. There is cer-

tainly nothing in the evidence going to show that

there e^'er was an original of that paper.

Mr. JEFFREYS.—There would have to be an

original, necessarily.

Mv. ORTON.—That don't prove itself.

Mr. JEFFREYS.—It is a certified copy of an in-

strument, entitled to record; that certainly is com-

petent in lieu of the original document.
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(Testimony of Mr. Pierce Thomas.)

^Ir. ORTON.—No, it is nothing of the kind, if the

Court please. It purports to be a certified copy of

a i3aper which never was entitled to record; it was

not acknowledged; it was not witnessed, and is not

admissible in evidence at all. The mere fact that in

1898, one Blake, who purports to be recorder of the

Eldorado Mining District copies into his book a pa-

per which is not acknowledged or witnessed would

not make it competent, the mere fact that it is copied

into the recorder's books. Further, if your Honor

please, if it is admissible at all it is a part of defend-

ant 's ease in chief, and is not proper cross-examina-

tion.

The COUET.—Objection sustained.

(To which exception was duly taken and allowed

by the Court.)

Mr. JEFFEEYS, a witness produced on behalf of

the defendant, was asked the following questions by

Mr. Daly, attorney for the Wild Goose Mining and

Trading Company, one of the defendants.

Q. Are you the attorney for the Alaska Explora-

tion Company, the defendant in this action?

A. Yes, sir.

(Paper handed witness.)

Q. Mr. Jeffreys, have you ever seen that paper

before? A. I have.
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(Testimony of Mr. Jeffreys.)

Q. This piii-ports to be a copy

—

Mr. ORTON.—I object to the form of the question

;

don't state what it purports to be until it is ruled to

be admissible, and I object to counsel stating the con-

tents until its admissibility has been ruled on.

The COURT.—Objection sustained.

(To which exception was duly taken and allowed

by the Court.)

Q. Mr. Jeffreys, have you the original deed of

which this

—

Mr. ORTON.—I object to that question whether

or not he has the original deed ; it assumes that this

is a deed; furthermore, if you have the original of

that paper, produce it. There is no presimiption

that there is any original of that paper, and further-

more that is not the proper way to prove title.

The COURT.—The Court doesn't know what is

within the four corners of this paper, as yet.

Mr. DALY.—It is a certified copy of some record

in the Council City Recording District, or the then

Eldorado Mining District, of records he has in his

possession. Defendant will, at this time, offer this

paper in evidence, being a certified copy of what pur-
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(Testimony of Mr. Jeffreys.)

ports to be a deed, or document in the office of the

recorder of the Council City Recording District.

Mr. ORTON.—I think they would first have to

prove that there was an original document and give

an account of its loss or absence in some way, before

they can offer secondary evidence. It would be no

proof to i^rove that this was a certified copy of

something within the books of the Council City Re-

cording District. They must first show that there

was an original of such paper.

The COURT.—Objection sustained.

(To which exception was duly taken and allowed

by the Court.)

Q. Examine the paper showTi you, Mr. Jeffreys.

Was a copy of that paper served on you ?

A. It was.

Q. By service of that paper you were asked on

the part of the plaintiff to produce on the trial of this

action a certain deed from Pierce Thomas to Christ

Kimber, to the placer mining claim which is the sub-

ject of this action, if such had come into your posses-

sion or under your control. A. Yes.

Q. Now you may state whether you have such

original deed in your possession or not ?

A. I have not.

Q. Have you made search for it ?
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(Testimony of Mr. Jeffreys.)

A. I have.

Q. Do you know whether this deed was in the pos-

session of your client, the Alaska Exploration Com-

pany, or not?

A. I do know whether it was or not.

Q. You may state whether or not it was ever in

their possession or not ? A. It was not.

Q. You may state if you know what search, if

am^, was made by the Alaska Exploration Company

to find the deed?

A. I do know what search was made, yes, sir.

Q. State what search was made and the result of

that search ?

Mr. ORTON.—That is objected to as irrelevant,

immaterial and incompetent, if the Court please ; the

mere fact of a search being made does not prove that

there ever was such a deed.

WITNESS.—That is the one you have been ask-

ing me to produce, and I want to state why I have

not complied.

The COURT.—I think for the purpose of the is-

sues of this case it is immaterial whether a notice to

produce certain ijapers was sei'\^ed or not.

Mr. DALY.—It certainly presumes on the part of

the plaintiff in this case that there is testimony and
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facts or evidence in the possession of the defendant,

the Alaska Exploration Company, which they will

have to produce at the trial of the action. They can-

not take advantage of a presumption that there is

certain testimony in our possession which we must

produce at the trial, and the presumption is that i^

we do not produce it at the trial, that it is unfavor-

able to us.

Mr. ORTON.—I don't rely upon that presumption

here.

The COUET.—We will sustain the objection. You

cannot produce testimony in that way.

Mr. JEFFREYS.—Does the Court rule that we

are not permitted to state what examination has been

made to discover the whereabouts of this deed of

which this pui'ports to be a copy ?

The COURT.—We do not know anything about

any such deed as yet; the mere fact that counsel

served a notice to produce a certain document does

not necessarily admit the existence of such a deed at

all.

Mr. DALY.—That is all.

After which the following proceedings were had

:

Mr. JEFFREYS.—The defendant now offers in

evidence this paper, which purports to be a certified
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transcri})! of an instrument signed by Pierce Thomas

to Christ Kimber, dated October 7th, 1898, witnessed

by D. B. Lil)by, recorded October 11th, 1898, H. L.

Blake, recorder, at this time, and ask that it be

marked for the purpose of identification, Defendants'

Exhibit "A," which instrument purports to convey

the property in controversy.

Mr. ORTON.—I object to it, if the Court please,

because it is a paper which was not entitled to be re-

corded, the recording of the same not being author-

ized by law at the time the same was made, if ever,

nor has it since that time been made entitled to rec-

ord. In the first place it never was entitled to be

recorded, and in the second place it is not recorded

in the place nor in the manner, neither is it acknowl-

edged or certified as required by law.

The COURT.—I think we will have to sustain the

objection to this paper.

(To which exception was duly taken and allowed

by the Court.)

The said instrimient is in words and figures as fol-

lows, to wit

:

"This indenture made this 7th day of October, A.

D. 1898, by and between Pierce Thomas of Stockton,

California, party of the first part, and Christopher

M. Kimber of St. Michaels, Alaska, party of the sec-

ond part.
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Witnesseth : The party of the first part for and in

consideration of the sum of one hundred (100) dol-

lars, lawful money of the United States, to him in

hand paid by the party of the second part, hereby

grants, sells and forever 'quitclaims' unto the said

part}^ of the second part, all his rights, title and inter-

est of a placer mining claim in the district of Alaska,

described as follows : A fraction about eight hundred

(800) feet between claims 15 and 16 Above Discovery

on Ophir Creek in the Eldorado Mining District, near

Golovin Bay,

Together with all rights and privileges thereunto

belonging.

Witness the hand and seal of said party of the first

part, the da}^ and year first above written.

PIERCE THOMAS.
Witness

:

D. B. LIBBY.

Recorded Oct. 11th, 1898.

H. L. BLAKE,

Recorder.

(No acknowledgment.)

Vol. 1—142."

The certificate of the recorder of the Council City

Recording District was attached, stating that the

foregoing was a true copy from the records of the

Eldorado Mining District, which said records of the
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Eldorado Mining District were in his custody as com-

missioner and recorder of the Council City Recording

District.

It is admitted that H. L. Blake was the mining re-

corder for the Eldorado Mining District at the time

the notice of location was recorded by Pierce

Thomas, September 1st, 1898.

Mr. ORTON.—Plaintiff now moves the Court to

direct a verdict in favor of the plaintiff and against

the defendants.

The COURT.—The motion to direct a verdict will

be allowed.

(To which exception was dul}^ taken and allowed

by the Court.)

Thereupon the Court instructed the jury to bring

in the following verdict

:

"We, the jury, in the above-entitled action, find a

verdict in favor of the plaintiff and against the de-

fendants, and we further find that the plaintiff is and

has been since the 14th day of October, 1901, the

owner of an Undivided three-sixteenths of the placer

mining claim described in the plaintiff's complaint."

Thereafter on the 17th day of August, 1905, de-

fendants filed a motion for a new^ trial, which motion

was read and overruled by the Court, which order,

overruling said motion was duly excepted to and ex-

ception allowed by the Court.
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Thereupon, upon the 11th day of September, 1905,

a judgment on the verdict was duly made and entered

in favor of the plaintiff, against said defendants.

The above not appearing of record, it is hereby

submitted and the defendants pray that the same may

be allowed and settled as bill of exceptions in this

case.

Dated , 1905.

S. T. JEFFREYS,

Attorney for Defendant.

The foregoing bill of exceptions, having been

served and filed and presented for settlement within

the time provided by law and rules of the Court and

extensions of time made by order of the Court duly

entered of record and being now found full, true and

correct is hereby settled and allowed this 7th day of

October, 1905, at Nome, Alaska.

ALFRED S. MOORE,
Judge District Court, Alaska, Second Division.

[Endorsed] : No. 979. United States District Court,

District ofAlaska, Second Division. Northern Mining

and Trading Co. (a Corporation), Plaintiff, vs. Alaska

Exploration Company (a Corporation), Wild Goose

Mining and Trading Co., Defendants. Bill of Excep-

tions. Filed in the Office of the Dist. Court of

Alaska, Second Division, at Nome. Oct. 7, 1905.
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Jiio. 11. Dunn, Clerk. By , Deputy. (Z)

S. T. Jeffreys, Attorney for Defendant.

In the United States District Court in and for the

District of Alaska, Second Division.

NORTHERN MINING AND
TRADING COMPANY,

Plaintiff,

vs.

ALASKA EXPLORATION
COMPANY (a Corporation),

WILD GOOSE MINING
AND TRADING CO. (a Cor-

poration),

Defendants.

Order Barring Wild Goose Mining and Trading Company

Right of Appeal.

Upon reading and considering the petition of the

Alaska Exploration Company for the severance

from its codefendant the Wild Goose Mining and

Trading Company, in the matter of an appeal in the

above-entitled action, and it appearing to the Court

that due notice was given to the said defendant, the

Wild Goose Mining and Trading Company to appear

on the 23d day of December, 1905, at the hour of ten

o'clock A. M. of said day to show cause, if any, why



52 The Alaska Exploration Company vs.

a severance should not be made and that the right

to appeal should not be granted to the defendant

Alaska Exploration Company, and the defendant,

the Wild Goose Mining and Trading Comi^any be

barred from such appeal, and the said defendant

Wild Goose Mining and Trading Company, failing

to appear and make any showing, it is

Therefore ordered that the defendant, the Alaska

Exploration Company be, and is hereby, granted the

right to appeal, and it is further ordered that the de-

fendant, the Wild Goose Mining and Trading Com-

pany be and the same is hereby barred from such

right to appeal, in the above-entitled action, and that

the usual proceeding may be had and granted to the

defendant, the Alaska Exploration Company, in the

preparation and completion of said proposed appeal

to the Circuit Court of Appeals for this District.

ALFRED S. MOORE,
Judge of the District Court.

[Endorsed]: No. 979. United States District

Court, District of Alaska, Second Division. North-

ern Mining & Trading Co., Plaintiff, vs. Alaska Ex-

ploration Company (a Corporation) et al.. Defend-

ants. Order. Filed in the Office of the Clerk of

the Dist. Court of Alaska, Second Division, at Nome.

Dec. 23, 1905. Jno. H. Dunn, Clerk. By
,

Deputy. S. T. Jeffreys, Attorney Defendant A. E.

Co.
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In the United States District Court in and for the

District of Alaska, Second Division.

NOKTliEKN MINING AND
TRADING CO. (a Corpora-

tion),

Plaintiff,

vs.

ALAiSiw^ EXPLOKATiON
COMPANY (a Corpora-

tion), WILD GOOSE MIN-

ING AND TRADING CO.

(a Coiporation)

,

Defendants.

Assignmet of Errors.

Comes now the defendant, the Alaska Exploration

Company, in the above-entitled action, and assigns

the following errors as having been committed by the

said District Court, upon which defendant do and

will I'ely upon their writ of errors to the United

States Circuit Court of Appeals.

1st. The Court erred in refusing to permit the

witness, Mr. Pierce Thomas to answer the following

question.

Q. At the time that you located this claim, did

you have a grubstake agreement with the Alaska

Exploration Company, by which they were to receive

5/8 interest in all your locations ?
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2d. The Court erred in refusing to permit the

witness, Pierce Thomas, to answer the following

question

:

Q. Mr. Thomas, did you ever make any other

transfer of this property, prior to the transfer to

the Northern Mining and Trading Comapny, the

plaintiff herein ?

3d. The Court erred in refusing to permit the

witness Pierce Thomas to answer the following ques-

tion:

Q. Please examine this paper I now show you,

Mr. Thomas, carefully ; did you ever see that paper

before (meaning the paj^er a copy of which is herein-

after set out) ?

4th. The Court erred in refusing to permit the

witness Pierce Thomas to answer the following ques-

tion:

Q. Did you ever see the original paper, of which

this purports to be a copy ?

5th. The Court erred in refusing to permit the

witness Mr. S. T. Jeffreys, to answer the following

question

:

Q. This paper purports to be a copy

—

At this point the witness was interrupted by Mr.

Orton, counsel for plaintiff, and the Court refused

to permit witness to further testify.

6th. The Court erred in refusing to permit the
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witness, Mr. S. T. Jeffreys, to answer the following

question

:

Q. Mr. Jeffreys, have you the original deed of

which this purports to be a copy ?

7th. The Court erred in refusing to permit the

witness, Mr. Jeffreys, to answer the following ques-

tion:

Q. State what search was made and the result of

that search.

8th. The Court erred in refusing to allow the

counsel for the defendant to offer in evidence a pa-

per, which was a certified copy of the records of the

recorder's office for the Council City District, in

which district the property in controversy is and was

located.

Which instrument is in words and figures as fol-

lows, to wit:

This indenture made this 7th day of October, A. D.

1898, by and between Pierce Thomas of Stockton,

California, party of the first part, and Christopher

M. Kimber of St. Michaels, Alaska, party of the sec-

ond part,

Witnesseth : The party of the first part, for and in

consideration of the sum of one hundred (100) dol-

lars, lawful money of the United States, to him in

hand paid by the party of the second part, hereby

grants, sells and forever quitclaims unto the said
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party of the second part all his rights, title and in-

terest of a Placer Mining Claim in the District of

Alaska, described as follows : A fraction about eight

hundred (800) feet between claims 15 and 16 above

Discover}^ on Ophir Creek in the Eldorado Mining

District, near Golovin Bay,

Together with all rights and privileges thereunto

belonging.

Witness the hand and seal of the said party of the

first part, the da}^ and year first above written.

PIERCE THOMAS.
Witness

:

D. B. LIBBY.

Recorded Oct. 11th, 1898.

H. L. BLAKE,
Recorder.

Vol. 1—142.

(No acknowledgment.)

The certificate of the recorder of the Council City

Recording District was attached, stating that the

foregoing was a true cop}^ from the records of the

Eldorado Mining District, which said records of the

Eldorado Mining District were in his custody as com-

missioner and recorder of the Council City Record-

ing District.

9th. The Court erred in directing a verdict in

favor of the plaintiff for an undivided three-six-
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teenths interest in sjiid claim in controversy de-

scribed in the pleadings.

lOtli. The Court erred in entering up a judgment

in said case in favor of the plaintiff and against the

defendant for an undivided three-sixteenths interest

in said claim in controversy.

11th. The Court erred in overruling the motion

for a new trial in said action.

Wherefore the said defendant prays that the said

judgment be reversed and that it be restored to all

things it has lost thereby.

S. T. JEFFREYS,
Attorney for Defendant, Alaska Exploration Com-

pany.

[Endorsed] :
,
No. 979. United States District

Court, District of Alaska, Second Division. North-

ern Mining & Trading Co. (a Corporation), Plain-

tiff, vs. Alaska Exploration Company, Wild Goose

Mining & Trading Co. (a Corporation), Defendants.

Assignment of Errors. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Jan. 6, 1906. Jno. H. Dunn, Clerk. By
, Deputy. S. T. Jeffreys, Attorney for

Defendants.
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In the United States District Court for the District

of Alaska, Second Division.

NORTHERN MINING AND
TRADING CO. (a Corpora-

tion),

Plaintiff,

vs.

ALASKA EXPLORATION
COMPANY (a Corpora-

tion), WILD GOOSE MIN-

ING AND TRADING CO.

(a Corporation),

Defendants,

Petition for Writ of Error and Order Allowing the Same.

The defendants in the above-entitled action, feeling

themselves aggrieved by the judgment made and en-

tered against them and in favor of the plaintiff,

hereby pray the Court to allow them a writ of error

to the United States Circuit Court of Appeals for

the Ninth Circuit and to review the said judgment

and further pray that an order be made fixing the

amount of security to be given by the defendant on

said writ of error.

Dated Nome, Alaska, January 6th, 1906.

S. T. JEFFREYS,

Attorney for Defendant.
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Now, on this 6th day of January, 1906, it is ordered

that said writ of error be allowed as prayed for, the

said Alaska Exploration Company, a corporation,

to give a bond in the sum of five hundred ($500) dol-

lars, which shall operate as a supersedeas.

Done at Nome, Alaska, January 6th, 1906.

ALFRED S. MOORE,
Judge of the United States District Court of the Dis-

trict of Alaska, Second Division.

[Endorsed] : No. 979. United States District

Court, District of Alaska, Second Division. North-

ern Mining & Trading Co. (a Corporation), Plain-

tiff, vs. Alaska Exploration Company (a Corpora-

tion), Wild Goose Mining & Trading Co. (a Corpo-

ration), Defendants. Petition for Writ of Error

and Order Allowing Same. Filed in the Office of the

Clerk of the Dist. Court of Alaska, Second Division,

at Nome. Jan. 6, 1906. Jno. H. Dunn, Clerk. By

, Deputy. S. T. Jeffreys, Attorney for

Defendant.
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In flu United States District Court for the District

of Alaska, Second Division.

NORTHERN MINING AND
TRADING CO. (a Corpora-

tion),

Plaintiff,

vs.

ALASKA EXPLORATION
COMPANY (a Corpora-

tion), WILD GOOSE MIN-

ING AND TRADING CO.

(a Corporation),

Defendants,

Bond on Writ of Error.

Know all men by these presents, that we, the

Alaska Exploration Company, a coi'poration, as prin-

cipal, and J. D. Jourdon and H. C. Wilkinson as sure-

ties, are held and firmly bound unto the said North-

ern Mining and Trading Company, plaintiff in the

above-entitled action, in the sum of five hundred

($500.00) dollars, for the pa3Tnent of which well and

truly to be made, we bind ourselves, our and each of

our heirs, executors, administrators and assigns,

firmly by these presents.

Sealed with our seals and dated this 5th day of Jan-

uary, 1905.
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Whereas, lately at a session of the United States

District Court, in an action pending in said court

between the Northern Mining and Trading Company,

plaintiff, and Alaska Exploration Company, a cor-

poration et al., defendants, a judgment was, on Sep-

tember 11th, 1905, rendered and entered in favor of

said plaintiff and against said defendants, and said

defendants having obtained from said District Court

an order allowing a writ of errors to the United

States Circuit Court of Appeals for the Ninth Cir-

cuit to review said judgment and a citation directed

to said Northern Mining and Trading Company is

about to be issued citing and admonishing it to be

and appear at the United States Circuit Court of

Appeals for the Ninth Circuit at San Francisco, Cali-

fornia.

Now, therefore, the condition of the above obliga-

tion is such that if the said Alaska Exploration Com-

pany, a corporation, defendant, shall prosecute their

writ of error to effect and answer all damages and

costs if they fail to make their plea good, then this

obligation shall be void; otherwise it shall remain

in full force and effect.

ALASKA EXPLORATION COMPANY,
By S. T. JEFFREYS, [Seal]

Agent and Attorney.

J. D. JOURDEN [Seal]

H. C. WILKINSON [Seal]
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United States of America,

District of Alaska,

Second Division,—ss.

J. D. Jourden and H. C. Wilkinson being first duly

sworn, each deposes and says that he is one of the

sureties to the foregoing bond. That he is worth the

sum of five hundred ($500) dollars, over and above

all debts and liabilities and exclusive of property ex-

empt from execution.

J. D. JOURDEN.
H. C. WILKINSON.

Subscribed and sworn to before me this 5th day of

January, 1906.

[Notarial Seal] ' S. T. JEFFREYS,

Notary Public in and for the District of Alaska.

On this the 6th day of January, A. D. 1906, the fore-

going bond being presented in open court, is hereby

approved.

ALFRED S. MOORE,
Dist. Judge.

[Endorsed] : No. 979. United States District

Court, District of Alaska, Second Division. North-

ern Mining & Trading Co. (a Corporation), Plain-

tiff, vs. Alaska Exj^loration Company (a Corpora-

tion), Wild Goose Mining & Trading Co. (a Corpo-

ration), Defendants. Bond on Writ of Error. Filed

in the Office of the Clerk of the Dist. Court of Alaska,
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Second Division, at Nome. Jan. (>, 1906. Jno. H.

Dunn, Clerk. By , Deputy. S. T. Jef-

freys, Attorney for Defendant.

Jn the United States District Court for the District

of Alaska, Second Division.

NORTHERN MINING AND
TRADING COMPANY (a

Corporation),

Plaintiff,

vs.

ALASKA EXPLORATION
COMPANY (a Corpora-

tion), and WILD GOOSE
MINING AND TRADING
COMPANY (a Corporation),

Defendants.

Writ of Error (Copy).

United States of America,

District of Alaska,—ss.

The President of the United States of America to the

Honorable the Judge of the United States Dis-

trict Court, for the District of Alaska, Second

Division, Greeting:

Because in the record and proceedings, as also in

the rendition of the judgment of a plea which is in
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the said District Court, before you, between North-

ern Mining and Trading Company, plaintiff, and

Alaska Exploration Company, a corporation, defend-

ant, a manifest error hath happened to the great dam-

age of the said Alaska Exploration Company, a cor-

poration, plaintiff in error, as by their complaint ap-

pears.

We, being willing that error, if any hath been,

should be duly corrected and full and speedy justice

be done to the parties aforesaid in this behalf, do

command you, if judgment be therein given, that then

under your seal, distincth^ and openly, you send the

records and proceedings aforesaid, and all things

concerning the same, to the justices of the United

States Circuit Court of Appeals for the Ninth Cir-

cuit, in the city and county of San Francisco, in the

State of California, together with this writ, so as to

have the same at the said place in said circuit on the

5th day of February, 1906, that the record and pro-

ceedings aforesaid being inspected, the said Circuit

Court of Appeals may cause further to be done

therein to correct these errors what of right, and

according to the laws and customs of the United

States, should be done.

Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States, this 6th day of January, 1906.

Attest mv hand and seal of the United States Dis-
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trict Court for the District of Alaska, Second Divi-

sion, at the clerk's office at Nome, Alaska, this 6th

day of January, 1906.

JNO. H. DUNN,

Clerk of the United States District Court, for the

District of Alaska, Second Division.

By Angus McBride,

Deputy Clerk.

Allowed this 6th day of January, 1906.

ALFRED S. MOORE,
Judge of the United States District Court for the

District of Alaska, Second Division.

[Endorsed] : No. 979. Copy. United States Dis-

trict Court, District of Alaska, Second Division.

Northern Mining & Trading Co. (a Corporation,

Plaintiff, vs. Alaska Exploration Company (a Corpo-

ration), Wild Goose Mining & Trading Co. (a Corpo-

ration), Defendants. Lodged Copy Writ of Error.

Filed in the Office of the Clerk of the Dist. Court of

Alaska, Second Division, at Nome, Jan. 8, 1906. Jno.

H. Dunn, Clerk. By , Deputy. S. T.

Jeffrevs, Attorney for Defendants.
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In the District Court in and for the District of

Alaska, Second Division.

Term Minutes Special September, 1905, Term Begun

and Held at the Town of Nome, in Said District

and Division, Sept. 25, 1905.

Wednesday, January 10, 1906, at 10 A. M.

Court convened pursuant to adjournment.

Present: Hon. ALFRED S. MOORE, Judge.

JOHN H. DUNN, Clerk.

ANGUS McBRIDE, Deputy Clerk.

H. M. HOYT, U. S. Attorney.

THOS. C. POWELL, U. S. Marshal.

Now, upon the convening of Court the following

proceedings were had

:

********
NORTHERN MINING AND
TRADING CO.

vs. No. 979.

ALASKA EXPLORATION
CO.

Order Fixing Time to File Transcript.

Upon motion of S. T. Jeffreys, the defendant

Alaska Exploration Company was granted until July

1st, 1906, within which to file and docket transcript in
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the United States Circuit Court of Appeals at San

Francisco.

In the District Court in and for the District of

Alaska, Second Division.

THE NORTHERN MINING

AND TRADING COMPANY
(a Corporation),

Plaintiff,

vs. No. 979.

THE ALASKA EXPLORA-

TION COMPANY (a Corpo-

ration), J. A. JOHNSON, and

THE WILD GOOSE MIN-

ING AND TRADING COM-

PANY (a Corporation),

Defendants.

Clerk's Certificate to Transcript.

I, John H. Dunn, Clerk of the District Court of

Alaska, Second Division, do hereby certify that the

foregoing typewritten pages, from 1 to 53, both in-

clusive, is a true and exact transcript of the com-
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plaint, summons, answer of Alaska Exploration Com-

pany, answer of the Wild Goose Mining and Trad-

ing Compan}^, reply to answer of Alaska Exploration

Company, reply to answer of the Wild Goose Mining

and Trading Company, stipulation amending plead-

ings, order to amend pleadings, motion to instruct

jury in favor of plaintiff and order thereon, verdict,

motion for new trial, order overruling motion for

new trial, judgment, bill of exceptions, order barring

the Wild Goose Mining and Trading Company the

right of appeal, assignment of errors, petition for

writ of error and order allowing same, bond on writ

of error, lodged copy w^rit of error, order extending

time to file transcript, in the case of The Northern

Mining and Trading Company, a corporation, plain-

tiff, vs. The Alaskar Exploration Company, a cor-

poration, J. A. Johnson, and the Wild Goose Mining

and Trading Company, a corporation, defendants,

No. 979, this Court, and of the whole thereof as ap-

pears from the records and files in my office in Nome,

Alaska; and further certify that the original w^rit

of error and the original citation in the above-entitled

cause are attached to this transcript.

Cost of transcript, $16.40, paid by S. T. Jeffreys,

attorney for the Alaska Exploration Company, de-

fendant.

In witness whereof, I have hereunto set my hand
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and affixed the seal of said Court this 10th day of

January, A. D. 1906.

[Seal] JNO. H. DUNN,

Clerk.

By Angus McBride,

Deputy Clerk.

In the United States Did riot Court for the District

of Alaska, Second Division.

NORTHERN MINING AND
TRADING COMPANY (a

Corporation),

Plaintiff,

vs.

ALASKA EXPLORATION
COMPANY (a Corporation),

and WILD GOOSE MIN-

ING AND TRADING CO. (a

Corporation),

Defendants.

Writ of Error (Original).

United States of America,

District of Alaska,—ss.

The President of the United States of America to

the Honorable the Judge of the United States

District Court for the District of Alaska, Second

Division, Greeting:
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Because in the record and proceedings, as also in

the rendition of the judgment of a plea which is in

the said District Court, before you, between Northern

Mining and Trading Company, plaintiff, and Alaska

Exploration Company, a corporation, defendant, a

manifest error hath happened, to the great damage

of the said Alaska Exx^loration Company, a corpora-

tion, plaintiff in error, as bj^ their complaint appears.

We, being willing that error, if any hath been,

should be duly corrected and full and speedy justice

be done to the parties aforesaid in this behalf, do

command you, if judgment be therein given, that then

under your seal, distinctly and o^Denly, j^ou send the

record and proceedings aforesaid, and all things con-

cerning the same, to the justices of the United States

Circuit Court of Appeals for the Ninth Circuit, in

the citj and coimty of San Francisco, in the state

of California, together with this writ, so as to have

the same at the said place in said circuit on the 5th

da}" of February, 1906, that the record and proceed-

ings aforesaid being inspected, the said Circuit Court

of Appeals may cause further to be done therein to

correct these errors what of right, and according to

the laws and customs of the United States, should be

done.

Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States, this 6th day of January, 1906.
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Attest my hand and seal of the United States Dis-

trict Court for the District of Alaska, Second Divi-

sion, at the clerk's office at Nome, Alaska, this 6th

day of January, 1906.

[Seal] JNO. H. DUNN,

Clerk of the United States District Court, for the

District of Alaska, Second Division.

By Angus McBride,

Deputy Clerk.

Allowed this 6th day of January, 1906.

ALFRED S. MOORE,

Judge of the United States District Court for the

District of Alaska, Second Division.

[Endorsed] : Original. No. 979. United States

District Court, District of Alaska, Second Division.

Northern Mining & Trading Co. (a Corporation),

Plaintiff, vs. Alaska Exploration Company (a Cor-

poration), Wild Goose Mining & Trading Co. (a Cor-

poration), Defendants. Writ of Error. S. T. Jef-

freys, Attorney for Defendants.
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In flic United St((tes District Court for the District

of Alaska, Second Division.

NORTHERN MINING AND
TRADING COMPANY (a

(Corporation),

Plaintiff,

vs.

ALASKA EXPLORATION
COMPANY (a Corpora-

tion), and WILD GOOSE
MINING AND TRADING
CO. (a Corporation),

Defendants.

Citation.

United States of America,

District of Alaska,—ss.

The President of the United States of America to

Northern Mining & Trading Company, Greet-

ing:

You are hereb}^ cited and admonished to be and ap-

pear at the United States Circuit Court of Appeals

for the Ninth Circuit, to be held at the city and

county of San Francisco on the 5th day of February,

1906, pursuant to a writ of error filed in the clerk's

office of the United States District Court for the Dis-

trict of Alaska, Second Division, wherein Alaska
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Exploration Company, a corporation, are plaintiffs

in error, and you are defendant in error to show

cause, if any there be, why jud^nent in the said writ

of error mentioned, should not be corrected, and

speedy justice should not be done to the party in that

behalf.

Witness the Honorable MELVILLE W. FUL-

LER, Chief Justice of the Supreme Court of the

United States of America, this 6th day of January,

1906, and of the Independence of the United States

the one hundred and thirtieth.

ALFRED S. MOORE,
Judge of the United States District Court for the

District of Alaska, Second Division.

[Seal] Attest: JNO. H. DUNN,

Clerk.

By Angus McBride,

Deputy Clerk.

Personal service of the foregoing citation made on

me and the receipt of a (^opy thereof admitted this

6th day of January, 1906.

IRA D. ORTON,
R. G. HUDSON,

Attorneys for Defendant in Error.

[Endorsed]: No. 979. United States District

Court, District of Alaska, Second Division. North-

ern Mining and Trading Co. (a Corporation), Plain-
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tiff, vs. Alaska Exploration Company (a Corpora-

tion), Wild Goose Mining & Trading Co. (a Corpo-

ration), Defendants. Citation. S. T. Jeffrej^s,

Attorney for Defendant.

[Endorsed] : No. 1349. United States Circuit

Court of Api^eals for the Ninth Circuit. The Alaska

Exploration Company (a Corporation), Plaintiff in

Error, vs. The Northern Mining and Trading Com-

pany, Defendant in Error. Transcript of Eecord.

Upon Writ of Error to the United States District

Court for the District of Alaska, Second Division.

Filed July 2, 1906.

F. D. MONCKTON,
Clerk.
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IN THE

United States Circuit Court of Appeals

IN AND FOR THE NINTH CIRCUIT.

THE ALASKA EXPLORATION
COMPANY, a Corporation,

Plaintiff in Error,l

^*-
^ No. 1349.

THE NORTHERN MINING AND[
TRADING COMPANY, a Corpora-]

tion,

Defendant in Error,/

POINTS AND AUTHORITIES OF DEFEND-
ANT IN ERROR ON MOTION TO DIS-

MISS APPEAL.

The action is one in ejectment instituted on the 20th

day of August, 1903. The complaint as amended sets

up ownership since the 14th day of October, 1901, in

defendant in error, and that it is entitled to the pos-

session as tenant in common of an undivided 3-16 inter-

est of a certain fractional mining claim, by conveyance

from the original locator, Thomas, on said day, and

further alleges ouster by defendants on November i,



1901, and prays judgment for the possession of said

3-16 interest and that it is the owner thereof and entitled

to the possession. (Rec, 1-16.)

In the complaint as originally filed, damages were

alleged and asked for the wrongful withholding of the

premises in the sum of $10,000, but by stipulation and

order thereon (Rec, pp. 22-25), ^^^ complaint was

amended, striking out the allegations and prayer for

damages, so that the defendant in error prays only for

the possession and that it is the owner and entitled to the

possession of said 3-16 interest.

The plaintifif in error answered denying all the alle-

gations excepting those relative to the incorporation of

the parties^ and affirmatively sets up ownership and

possession in itself to the whole of the property de-

scribed in the complaint from the 19th day of March,

1901, based on the location of Pierce Thomas, to the

6th day of August, 1903 (Rec, 11-12) , hut alleging that

on the 6th day of August, IQOJ, it sold and transferred

all its right, title and interest to the defendant, Wild

Goose Mining and Trading Co., and disclaiming any

interest in said property since said 6th day of August,

1903, or at the time of the commencement of the suit,

and prays that the complaint may be dismissed as to

it. (Rec 12.)

The Wild Gooose Mining and Trading Co. denies

all the allegations of the complaint excepting those re-

lative to the incorporation of the parties, and affirma-

tively alleges that it was at the tme of the commence-



ment of the action and time of answering, the owner in

fee, subject to the paramount title of the United States,

of the property in controversy through mesne convey-

ances from Pierce Thomas, and asks for a judgment of

dismissal and costs. (Rec, p. 15.)

The defendant in error in reply to the Alaska Explor-

ation Company, denies the allegations contained in par-

garaph one of the affirmative answer alleging exclusive

ownership and possession of the property since the 19th

day of March, 1901, up to and including August 6th,

1903, and upon information and belief denies the al-

legations that on August 6th, 1903, the Alaska Explor-

ation Company transferred to its co-defendant all its

right, title and interest in and to the property in con-

troversy. (Rec, pp. 18-19.) And also denied the af-

firmative allegations set up in the answer of the Wild

Goose Mining and Trading Co. (Rec, 20.)

Upon these issues the parties went to trial. The jury,

upon direction of the Court, rendered a verdict in favor

of the defendant in error, finding that it was the owner

since the 14th day of October, 1901, of an undivided

3-16 of the claim described in the complaint by virtue

of the conveyance from Pierce Thomas (Rec, 29). The

Alaska Exploration Company made a motion to have

the verdict set aside, which was refused. The Court

thereafter rendered its judgment in accordance with

said verdict wherein it ordered and decreed that plain-

tiff have and recover from defendants the possession of

an undivided 3-16 of the mining claim in controversy



and its costs of suit taxed at dollars. At the same

time further ordering that the judgment should be

without prejudice to plaintiff's right to commence

action for damages for the withholding of the posses-

sion of said premises, etc. (Rec. 33.)

Thereafter the Alaska Exploration Company applied

to the Court for an order of severance of appeal barring

the right of the Wild Goose Trading and Mining

Company to appeal, and such order being made the

said plaintiff in error prosecuted this appeal. (Rec,

Our contention is that the appeal should be dis-

missed :

1. Because the plaintiff in error has not an appeal-

able interest in the controversy, due to the fact that it

disclaimed any interest in the property in question at

the time of the commencement of the action.

2. That the transcript was not filed with the Clerk

of the Circuit Court of Appeals by either the return

day or within the time extended by the District Judge

of Alaska ; the return day fixed in the writ being Febru-

ary 5, 1906, by motion extended to July i, 1906, but the

transcript was not filed until July 2, 1906. (Rec, 64-

66.)

The action was instituted under the provisions of

Chapter 32, Part IV, of Carter's Ann. Codes of Alaska,

pages 210 et seq., wherein it is provided:



"Sec. 301 : Any person who has a legal estate in

real property and a present right to the possession

thereof may recover %uc\\ possession with damages
for withholding the same by an action. * * * "

It is required by Sections 303 and 304 of the same

chapter and part of said Code that the complaint and

answer shall set up the nature of the estate in the prop-

erty claimed.

And it is expressly provided by Section 304, that "the

" defendant shall not be allowed to give any evidence

"of any estate in himself or another in the property, or

*' any license or right to the possession thereof, unless

" the same is pleaded in his answer. * * * "

It is further provided that the verdict of the jury

shall find:

1. If for the plaintiff, that he is entitled to the pos-

session of the property described in the complaint or

some part thereof or some undivided interest therein,

and the nature and duration of his estate in such prop-

erty, etc.

2. If for the defendant, that the plaintiff is not en-

titled to the possession of the property described in the

complaint or to such part thereof as the defendent de-

fends for, and the estate in such property or part thereof

or license or right to the possession of either established

on the trial. (Sec. 305, Id.)

Section 306 further provides for the recovery of

damages for the withholding of the property.



The statute under which the action was brought is

identical with the Oregon Statute, now Sees. 326-330,

Ballinger vs. Cottons, Oregon Codes, construed in the

case of Goldsmith vs. Smith, 21 Fed., 611, where it was

held that the action of ejectment as defined and regu-

lated by the Oregon Code was a possessory action and

although the estate or interst of the parties in the prem-

ises may be ascertained by the verdict, yet the plaintiff

can only have judgment for the possession wrongfully

withheld from him with damages for such detention

and costs; and the defendant can only have judgment

for costs.

(The italics are ours.)

But while the complaint in this case originally al-

leged damages in the sum of $10,000, and prayed judg-

ment for the same, it was thereafter expresslv stipulated

by counsel, and ordered by the Court, that the com-

plaint might be amended so as to strike out such allega-

tion and prayer concerning damages, and this to be

without prejudice to the right of plaintiff to thereafter

institute such suit or suits in relation thereto as it might

desire.

The issue of damages being thus expressly with-

drawn the only issue remaining under the statute was

as to who was entitled to the possession of the property

in question at the time of the commencement of the

action.



Plaintiff in error expressly admits that it is not en-

titled to such possession, for it alleges that it sold all its

claim right, title and interest to its co-defendant, the

Wild Goose Mining & Trading Co., before the com-

mencement of the action; and sets up no "license or

right to the possession thereof" under its said co-

defendant in its answer, as required by the statute. The

presumption would necessarily be that the right to the

possession followed the title and was therefore in the

Wild Goose Mining & Trading Co., admitting it had

the title.

"The question to be answered in determining the
right of appeal is whether the person claiming the
right of appeal would have had the thing if the
erroneous judgment had not been given; and if this

question be answered affirmatively, then his right
is established."

Sec. 524, Spelling on New Trial and Appeal.

The converse of this proposition would seem to be

true that if he would not have the thing then his right

of appeal does not exist.



8

What possible benefit would the plaintiff in error

then derive from a reversal of the judgment in this

case? All the judgment can be for is that the possession

of the property be restored to the plaintiff if in its

favor. If its right be denied, the right of the de-

fendant to the possession is negatively affirmed. But

here the plaintiff in error could get no such negative

affirmation for if the right of the plaintiff had been

denied, the negative affirmation must have been that

the Wild Goose Mining and Trading Co. had the right

to the possession, of the property, on the statement set

up in plaintiff, in error's disclaimer of any interest or

title whatever in the premises, it having transferred

the same to the said Wild Goose Mining and Trading

Co.

The mere fact that costs were awarded against the

said plaintiff in error does not therefore enable it to

legally successfully prosecute an appeal from the judg-

ment as an entirely, as is the case here.

Studabaker vs. Markley, 34 A^. E. 607, 8.

"It is not enough for the appellant to show that

he is a party to the record. He must show that he
possesses an appealable interest therein."

Ency. PI. & Pr. Vol. 2, 150.

The record failing to disclose in plaintiff in error,



an appealable interest in the controversy herein, the

writ of error should be dismissed.

Brighham City vs. Toltec Ranch Co. loi Fed.

85.

Carson vs. Dundas, 58 N. W. (Neb.) 141.

Studabaker vs. Markley, 24. N. E. (Ind.) 607, 8.

Hyatt, Receiver, vs. Dusenbury, 12 N. E. (N.

Y.) yn.

Phinney vs. Burns, 55 A^. W. [Minn.) 541.

McGregor vs. Pearson, 8 A''. JV . {Wis.) 10 r.

Donohoe vs. Stearns, ly N. W . (Minn.) 381.

Myers vs. Mahoney, 61 N. W. (Neb.) 580.

IRA D. ORTON,
Attorney for Defendant in Error.

J. C. CAMPBELL,
W. H. METSON,
FRANK C. DREW,

Of Counsel.
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No. 1349

IN THE

United States Circuit Court of Appeals

For the Ninth District.

THE ALASKA EXPLORATION COM-
PANY (a Corporation),

Plaintiff in Error.
vs.

THE NORTHERN MINING AND
TRADING COMPANY,

Defendant in Error.

BRIEF FOR PLAINTIFF IN ERROR.

This action was begun in the District Couii; for

the District of Alaska by the defendant in error

against the plaintiff in error, to recover possession

of an undivided three-sixteenths of a placer claim

and location situate in said District.

It appears from the record, that one Pierce

Thomas was the original owner of the interest in

question, and on October fourth, 1902, conveyed the

same to defendant in error. The plaintiff in error



claims title under a conveyance made by Pierce

Thomas dated October seventh, 1898, whereby he

granted the premises in controversy to one Chris-

topher Kimber. This conveyance was witnessed but

was not acknowledged, and was recorded in the office

of the District Recorder of the El Dorado Mining

District, being the District in which the claim is

located, on October eleventh, 1898.

At the trial the defendant sought to put in evi-

dence a certified copy of the conveyarce from

Thomas to Kimber, and the appeal concerns the

various rulings made by the Court in reference to

the attempt of the plaintiff in error to introduce

in evidence a copy of such paper, or to prove its

contents.

POINT FIRST.

The Court erred in excluding as evidence the

paper purporting to be a copy of a deed from

Pierce Thomas to Christopher Kimber.

The materiality of this paper as evidence in the

case will not be questioned. It purports to be a

certified copy of a deed from the grantor of the

defendant in error to a stranger, antedating the

deed to the defendant in error. It was evidently

the basis of the defense, and with its exclusion the

chance of the plaintiff in error to successfully resist

the demand of the defendant in error disappeared.

The paper appears in the record at pages 47 to

48, and purports to be a grant from Pierce Thomas



to one C. M. Kimber of the property in controversy.

The paper appears to have been witnessed but was

not acknowledged. It was recorded in the office of

the Recorder of the District in which the claim is

located, and to the copy offered in evidence a certi-

ricate of the Recorder is appended (Record 48 to

49).

In Carters Annotated Alaska Codes, Section 16,

Part 3, it is enacted that all records theretofore

made in good faith in any regularly organized min-

ing districts are made public records. This Act

was passed June sixth, 1900, and the record appears

to have been made October eleventh, 1898.

It is submitted that by virtue of the pro^ isions, to

which attention has been called, the paper in ques-

tion became a public record, and a copy duly certi-

fied was clearly admissible in evidence. It would

seem wholly unnecessary to cite authority to sustain

the proposition that a document composing a public

record may be proved by a certified copy.

POINT SECOND.

The Court erred in refusing to allow Pierce

Thomas to be questioned as to the execution of the

deed from himself to Kimber and of which a copy

was offered in evidence.

Thomas was asked whether he had ever made any

other transfer of the property prior to the transfer

to the Northern Mining and Trading Company, the



defendant in error. The Court refused to allow

the witness to answer. It will be seen from the

record that the plaintiff in error was relying upon

a deed made by Thomas to Kimber, and it was

seeking to lay the fomidation for the admission in

evidence of a copy of such instrument. The witness

Thomas was the grantor of Kimber, and it v/ould

seem altogether within the rule that he should be

allowed to say whether or not he had ever made any

deed of the premises prior to that under which the

defendant in error claimed.

In order to authorize proof of the contents of

a lost, private writing, evidence must be introduced

showing the existence of an original.

1 Greenleaf on Evidence (15 Ed.), Section

558.

It is hard to understand how and in what manner

it could be more satisfactorily shown that a paper

had once existed than in the way proposed in this

case. It will be noted that the witness was not asked

to state any of the contents of the papei', but his

examination was confined to the question as to

whether he had ever made a convej^ance of the

property prior to a certain time. He was not asked

to state the contents or in any way to identify the

deed under which the plaintiff in error evidently

intended to resist the claim of defendant, but he

was simply asked as to the once existence of any

deed concerning the property in dispute.



It would be almost impossible for a party seek-

ing to lay the foundation for the introduction of

secondary evidence of the contents of a written

document to succeed unless he is permitted to

inquire at the out-set as to the existence of the lost

original.

It would appear that the Coui't below entertained

the idea that evidence of the contents of a lost paper

can only be admissible after the production of the

original. This may seem a harsh view of the ruling

of the lower Court but we respectfully submit that

a reading of the record justifies all that we have

said.

POINT THIRD.

The Court erred in refusing to allow the witness

Jeffreys to state the extent of the search made for

the lost deed of Thomas to Kimber.

The Court will observe from a reading of the

record that notice to produce the original of the

deed had been served upon the opposing party, and

the plaintiff in error thereupon proceeded in regular

order to show the efforts m.ade by it to find the

paper.

This endeavor was certainly in line to lay the

foundation for the introduction of a copy, but the

Court refused to allow any such evidence. The

witness was asked to state wlint search was made
and the result of that search (page 43), to which

question the defendant in error objected that it was



irrelevant, iinmaterial and incompetent, and that

the mere fact of a search being made does not prove

that there was ever such a deed (transcript page

45). After some discussion it appears that the

Court sustained the objection and stated the ruling

as follows:

The Court: "We Avill sustain the objection, you
" cannot produce evidence in that way."

and thereupon the attorney for the plaintiff in error

said,

Mr. Jeffreys: ''Does the Court rule that we
'' are not permitted to state what examination has

*' been made to discover the whereabouts of this

" deed of which this purports to be a copy?"

The Court: '*We do not know anything about

" any such deed as yet; the mere fact that counsel

'' served a notice to produce a certain document
'* does not necessarily admit the existence of such
'* a deed at all."

And upon such ruling the attorneys for the plaintiff

in error abandoned a further attempt to show the

search which they had made for the original of the

deed of which they proposed to prove the loss, and

to introduce a copy.

It is respectfully submitted that the action of the

Court in so ruling is clear and unmistakable error.

W. S. Wood,

Counsel for Plaintiff in Error.
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IN AND FOR THE NINTH CIRCUIT.

THE ALASKA EXPLORATION
COMPANY, a corporation,

Plaintiff in Error.

vs.

THE NORTHERN MINING AND [
^°' ^^"^^

TRADING COMPANY, a corpora-

tion,

Defendant in Error.

BRIEF FOR DEFENDANT IN ERROR.

I.

The questions involved in this record practically re-

solve themselves into the power of the Court to exclude

the certified copy of the alleged deed from Pierce

Thomas, the locator of the mining claim in controversy

to one Christopher Kimber of date of October 7th,

1898.

As appears from the transcript, said copy of said



deed was witnessed by one person only, and was never

acknowledged or proven for record; nor was any at-

tempt made to prove the execution of the said alleged

deed although Pierce Thomas was in Court at the

time. (Rec. 40.)

The certificate of the recorder of the Council City

Recording District attached to the certified copy stated

that it was a true copy from the records of the El Do-

rado Mining District which records were in his custody

as commissioner and recorder of the Council City Re-

cording District. (Rec. 48-9.)

A. Said deed was not entitled to be recorded any-

where within the District in that it was neither ac-

knowledged, certified nor proven according to law.

Congress by the Act of May 17th, 1884, (23 Stats,

at L. P. 24) being the Organic Act for the District of

Alaska, in force at the time of the making of this al-

leged deed, provided:

"Sec. 7. That the general laws of the State of

Oregon now in force are hereby declared to be the

law in said District so far as the same may be ap-

plicable and not in conflict with the provisions of

this Act or the laws of the United States."

Under those general Oregon laws regarding convey-

ances of real estate, in existence at the time of the al-

leged making of the deed in controversy and of its re*

cordation, and which must be held to be the laws con-



trolling the question of the validity of the deed in ques-

tion and its capacity to be recorded, it was provided

:

"Deeds of lands or any interest therein shall

be executed in the presence of two witnesses who
shall subscribe their names as such and the persons

executing such deeds may acknowledge the execu-

tion thereof before any judge, etc
"

Sections 5350 and 5354 further provide for the prov-

ing and certifying of the conveyance in the absence

of an acknowledgement.

(^
Sec. 5342 Bellinger and Cotton's Codes of Oregon. )

Sec. 5355 of the same code provided

:

"Every conveyance acknowledged or proved or

certified in the manner hereinbefore prescribed by
any of the officers before named, may be read in evi-

dence without further proof, and shall be entitled

to be recorded in the county in which the lands lie."

These provisions are the same as those now embraced

in Sections 82, 89, 93 and 94 of Part V. Ch. 11. Ca*--

ter's Ann. Codes of Alaska.

It is clear that the intent of Congress was that in order

to entitle a deed to be recorded it must have been either

acknowledged, proven or certified in the manner pro-

vided by the Oregon statute then in existence.

B. The deed if recorded at all should have been

recorded with the clerk of the District Court of Alaska.

Congress had further provided in the Organic Act of

date May 17, 1884, and which was the act in existence



at the time of the alleged making of this deed, the

necessary machinery for the proper perfection of deeds

or other conveyances of real property so as to entitle

them to be recorded and the place of such recorda-

tion, in that the clerk of the District Court of Alaska

was declared ex officio recorder of deeds and mortgages

and certificates of locations of mining claims in the

district with recording offices at Sitka and Wrangel.

(Sec. 4.) And four commissioners were provided for

with powers as notaries public, and who were required

to keep a record of all deeds and other instruments of

writing acknowledged before them relating to the title

or transfer of property within the district. These four

commissioners were located at different points in the

district, one at Sitka, one at Wrangel, one at Juneau

City and one at Oonolashki (Sec. 5) ; thereby provid-

ing the means of properly acknowledging or proving

all conveyances of real property and a system of regis-

tration of the same for the entire district.

We suppose that it is elementary that the object of

the statutes requiring acknowledgment is to prove

the execution of the conveyance so as to insure its au-

thenticity when presented for record and to enable

it to be used in evidence without further proof of its

execution by the grantor. It cannot surely be contended

with any sincerity that a mere voluntary transcribing of

a deed on the record, (even if it were so transcribed on

the records of the proper recording officer, to-wit: the

district court clerk of Alaska) the execution of which



has neither been acknowledged, proven nor certified,

can render a transcript of such record although certi-

fied, by the recorder of the district where it was at-

tempted to be recorded, admissible in evidence when it

must be admitted the deed itself would not be compe-

tent under the Alaska Code or under the general rules

of evidence, without proof of its execution.

"Every conveyance acknowledged or proved or

certified in the manner hereinbefore prescribed by
any of the officers before named may be read in evi-

dence without further proof thereof."

Section 94 Ch. 1 1 Part V. Carter's Ann. Codes

of Alaska.

And again:

"All conveyances of real property heretofore

made and acknowledged or proved in accordance

with the laws of the district in force at the time

of such making and acknowledgement or proof shall

have the same force as evidence and be recorded in

the same manner and with like effect as convey-

ances executed and acknowledged in pursuance of

the provisions of this chapter."

Section 108 Id.

In order that a copy of a record shall be admissible

in evidence the record must be of such a character that

the original if produced would be evidence in the case.

Am. & Eng. Ency. of Law, Vol. 24, p. 20.

Donohoe vs. Whitney, 30 N. E. 848.



A conveyance not acknowledged or proved or certi-

fied in the manner prescribed by statute is not entitled

to record.

Fleschner vs. Sumpter, 12 Or. 167, 6 Pac, 506.

A deed is not properly registered until proven or

acknowledged according to the provisions of the stat-

ute; and although actually transcribed in the record

is not recorded, where there has been no proper proof of

its execution as required by law.

13 Cyc. Law Gf Proc, P. 600.

Alabama Marble & S. Co. vs. Chattanooga

Marble & S. Co., 37 S. W., 1004-1009.

Rushin vs. Shield, 1 1 Ga., 636.

Edwards vs. Thompson, 5 So. Rep., 707

Kelly vs. Dunlap, 3 Pa., 136.

Keech vs. Enriquez, 10 So Rep., 91.

And resort must be had to the statute in order to

determine whether a deed is sufficient in form and re-

quisites to entitle it to be recorded.

13 Cyc. Law Gf Proc, P. 696.

Ala. M. & S. Co. vs. Chattanooga M. & S. Co.,

supra.

See also

Rivieri vs. Wilkins, 72 S. W., 608-9.
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Counsel place too broad a construction upon Sec-

tion i6, Part II, of Carter's Ann. Codes of Alaska.

From a reading of the entire section it will be appar-

ent that Congress had in mind when it enacted this

section the records of a mining district governing loca-

tions of mining claims only.

A proper appreciation of the section renders it neces-

sary to read the same in connection with Section 2324

of the Revised Statutes of the United States which is

a part of the laws of the United States relative to min-

ing claims made applicable to the District of Alaska by

Congress.

Sec. 8 Act of May 17, 1884, 23 Stats., L. 24.

Says Sawyer, J., in the case of Woodruff vs. North

Bloomfield Gravel Mining Co., 18 Fed., 753, quoting

from page 800, (after citing the provisions of the above

statute).

"They simply recognize and legalize customs
and regulations by which miners rights as between
themselves upon the public lands may be secured,

regulated and protected. They relate to "mining
claims" alone, to the manner of acquiring and pro-

tecting rights in them. They refer to the extent of

the claim, the manner of taking up and holding it,

the evidence of title, etc., as between themselves and
as against each other and in the state legislation,

not as against the government or owner of the land."

Section 2324 recognized and sanctioned the customs

long existing among the miners of the western coast
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of organizing mining districts and expressly provided

that miners of each mining district may make regula-

tions not in conflict with the laws of the United States

or of the state or territory in which the district is situ-

ated, governing the location, manner of recording and

amount of work necessary to hold possession of a min-

ing claim subject to certain requirements. And further

provided that all records of mining claims thereafter

made should contain certain specified requirements.

It is further distinctly provided that such regulations

laws or customs shall not be in conflict with the laws

of the United States or with the law of the state or ter-

ritory in which the district is situated.

But assuming by way of argument only, that Con-

gress did intend by the provisions of Section i6 to cover

any conveyances of mining claims that might in good

faith have been recorded with a mining district re-

corder under a mistaken idea that that was the proper

place of record, it is plain that it could not have in-

intended to do more possibly, than to legalize such con-

veyances as were properly entitled to record by ac-

knowledgement or other proof of their execution in the

manner required by law.

Section i6 should be read in connection with

Section io8, Ch. ii. Part V of the same Act, which

provides that

—



"All conveyances of real property heretofore

made and acknowledged or proved in accordance
with the laws of the district in force at the time of

such making and acknowledgement or proof shall

have the same force as evidence as convey-

ances executed and acknowledged in pursuance of

the provisions of this chapter."

These sections form part of the same Act of Con-

press of June 6, 1900, making further provision for a

civil government for Alaska and for other purposes,

(31 Stats. L. 321) and should be considered to-

gether. The rule is long established that all of the parts

of a statute are to be taken together and the intention

of the legislators ascertained therefrom and when so

ascertained it will prevail over the strict letter of the

statute.

" In construing a section of an Act regard must
be had to the language of the clause itself, and sec-

ond to other clauses in the same act and that con-

struction should be adopted which will make the

whole act stand consistently together or reduce the

inconsistency to the smallest possible limits."

Am. & Eng. Ency. Law, 2nd ed., p. 616.

U. S. vs. Landram, 1 18 U. S., 81, 85.

Applying this principle, it is apparent that Congress

did not intend that any original deed theretofore made

should be admissible in evidence without further proof

of its execution, unless acknowledged or proven in

accordance with the laws of the District of Alaska
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in force at the time of its making and acknowledge-

ment, or proof. The conclusion would seem therefore

to be irresistible that it could not by any process of

reasoning have intended any record of such deed not ac-

knowledged or proven in accordance with such laws

to be competent evidence.

"The recording of an unacknowledged or de-

fectively acknowledged deed has no effect what-
ever; and does not even give constructive notice.

Constructive notice from the record being depend-
ent upon purely statutory provisions it naturally

follows that such effect will not be given to any and
every recorded instrument but only to such as fall

w^ithin the statute. Therefore if an instrument be
not of the kind entitled by law to be recorded, or

if though within the contemplation of the statute

it be not entitled to record because of its defective

execution or a failure to comply with some of the

prerequisites to recordation, the record thereof will

be a mere nullity.. .
."

Am. & Eng. Ency. Law, Vol. 24, 141, 2.

II.

There was no error in excluding the question put

to Mr. Thomas the original locator, of the claim in

controversy. The question was incompetent in that

the answer thereto would involve a conclusion of law.

In the absence of any qualifying word, a transfer is

an act or transaction by which property of one person
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is by him vested in another. This is the legal meaning

of the term.

Pearre vs. Hawkins, 62 Tex., 434, 437.

Bouvier's Law Diet., Vol. 2, Page 593.

And especially is this so when used as here, in relation

to real property.

Ober vs. Schenck, 65 Pac, 1073, 1075.

In other words the question might as well have been

have you ever vested the title to this property in any

one else prior to vesting the interest in controversy in

the Northern Mining and Trading Company; and

further called for the opinion of the witness as to a

fact that was for the jury to determine, namely, whether

there ever had been a legal conveyance of this prop-

erty to any one else prior to the time that defendant

in error alleged it had the right to the possession of

its interest therein; and which was practically an issue

in the case; as upon its right to the possession at the

time of the alleged ouster, depended its right to recover

such possession, and such was a matter to be deter-

mined by the jury.

III.

As to the third point made by plaintiff in error that

the Court erred in refusing to allow the witness Jef-

freys to state the extent of the search made for the lost
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deed of Thomas to Kimber, an examination of the rec-

ord will show that the existence of the original of the

alleged deed was not proven; and notwithstanding

counsel's statement that by the question put to Thomas

he was attempting to show its existence, he should have

done so by the usual and proper method of examina-

tion, and upon the ruling out of the question shown in

the record, have so framed his further questions as to

warrant their being allowed. That he did not pursue

his examination along legal lines cannot now be as-

cribed as error in the Court upon a ruling relative to

the extent of search made for that w^hich had not been

proven ever to have had any existence.

Counsel seem to think that because notice was served

on him to produce certain papers that a conclusive pre-

sumption arose as to the existence of such papers. But

we do not think such is the law. The purpose of such

notice as we understand is, that where the adverse party

fails to produce the papers requested, such fact is not

conclusive upon him as to their existence, but the party

requiring them may then offer secondary evidence of

their contents if he so desires. Here no attempt was

made to produce secondary evidence of the contents of

such deed on the part of the defendant in error. But

plaintiff in error attempts to take advantage of such

notice by an effort to show a search for that which was

not proven ever to have had any actual existence. We
hardly need do more than cite Section 558 of Green-
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leaf on Evidence quoted by counsel in his brief, to show

that this cannot be done.

We respectfully submit the judgment of the lower

Court should be affirmed.

IRA D. ORTON,
Attorney for Defendant in Error.

J. C. Campbell,

W. H. Metson,

Frank C. Drew,

Of Counsel.
























